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The Department of Education’s mission is to promote student achievement and preparation for global competitiveness by 

fostering educational excellence and ensuring equal access.

UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF ELEMENTARY AND SECONDARY EDUCATION

April 22, 2022 

The Honorable W. Clayton Burch 

Superintendent of Schools 

West Virginia Department of Education 

1900 Kanawha Boulevard East 

Charleston, WV 25305-0330 

Dear Superintendent Burch: 

I am writing in response to the West Virginia Department of Education’s (WVDE’s) request on 

December 23, 2021, for a waiver of section 1111(b)(2)(D)(i)(I) of the Elementary and Secondary 

Education Act of 1965 (ESEA), which stipulates that a State may not assess using an alternate 

assessment aligned with alternate academic achievement standards (AA-AAAS) more than 1.0 percent 

of the total number of students in the State who are assessed in the subjects of reading/language arts 

(R/LA), mathematics and science. 

After reviewing WVDE’s waiver request, I am granting, pursuant to my authority under section 8401(b) 

of the ESEA, for school year 2021-2022, an extension of the one-year waiver of section 

1111(b)(2)(D)(i)(I) of the ESEA so that the State may assess with an AA-AAAS more than 1.0 percent 

of the total number of students in the State who are assessed in R/LA, mathematics and science.  

As part of this waiver, WVDE assured that it: 

• Will continue to meet all other requirements of section 1111 of the ESEA and implement

regulations with respect to all State-determined academic standards and assessments, including

reporting student achievement and school performance, disaggregated by subgroups, to parents

and the public.

• Had assessed in 2020-2021 at least 95 percent of all students and students with disabilities who

are enrolled in grades for which an assessment is required.

• Will require that a local educational agency (LEA) submit information justifying the need of the

LEA to assess more than 1.0 percent of its assessed students in any such subject with an AA-

AAAS.

• Will provide appropriate oversight of an LEA that is required to submit such information to the

State.

• Will verify that each LEA that is required to submit such information to the State is following all

State guidelines in 34 CFR § 200.6(d) – excluding (d)(6) and will address any subgroup

disproportionality in the percentage of students taking an AA-AAAS.

• Will implement, consistent with the plan submitted in WVDE’s waiver request, system

improvements and will monitor future administrations of the AA-AAAS to avoid exceeding the

1.0 percent cap.
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I want to remind you of the requirement in 34 CFR § 200.6(c)(3)(iv) that the State must make publicly 

available the information submitted by an LEA justifying the need of the LEA to assess more than 1.0 

percent of its students on the AA-AAAS, provided that such information does not reveal personally 

identifiable information about an individual student. I also encourage you to make available your State’s 

plan and timeline and your progress to date in reducing the percentage of students taking the AA-AAAS. 

I would also like to remind you that this waiver does not alleviate any of the State’s obligations in 

meeting all of the requirements found in section 612(a)(16) of the Individuals with Disabilities 

Education Act (IDEA) which address assessment participation, assessment accommodations, alternate 

assessments, and reporting for children with disabilities. 

Given the workplan submitted by WVDE, I expect to see positive results of this plan in the 2021-2022 

school year and beyond. I note that the rate of AA-AAAS participation has declined in your State. 

Thank you for all of your efforts to reduce the rate of alternate assessment participation. Future requests 

for an extension of this waiver will continue to expect both continued progress implementing your plan 

and in reducing the percentage of students taking the AA-AAAS in all tested subjects.  

I appreciate the work you are doing to improve your schools and provide a high-quality education for 

your students. If you have any questions, please contact my staff at ESEA.Assessment@ed.gov. 

Sincerely, 

James F. Lane, Ed.D. 

Senior Advisor, Office of the Secretary 

Delegated the Authority to Perform the  

Functions and Duties of the Assistant Secretary 

Office of Elementary and Secondary Education 

cc: Vaughan Rhudy, WVDE Director of Assessment 

/s/











Table 2. Disproportionality by Sub-Groups of Students Participating in the WV Alternate Summative 

Assessment: SY 2021 

Sub-group ELA 

(Grades 3-8 & 11) 

Math 

(Grades 3-8 & 11) 

Science 

(Grades 5, 8, and 11) 

White 1.08 1.08 1.11 

Black/ African American 1.54 1.54 1.71 

Hispanic 0.95 0.95 0.62 
·- � 

Asian 1.11 1.11 1.22 

American Indian/ Alaskan Native 3.03 2.97  

Pacific Islander    

Multiple races 0.95 0.95 1.02 

Low-SES 1.49 1.49 1.59 

English Language Learners 1.07 1.07 1.73 

Homeless 1.34 1.34 1.48 

Male 1.40 1.40 1.44 

Female 0.77 0.77 0.77 

Data source: WVEIS RPTCRD21 

The WVDE will continue to address disproportionality in subgroups taking the AA-AAAS through the 

following activities: 

• Calculation and analysis of subgroup participation rates in each content area at the state and

individual school district levels.

• Identification of subgroup overrepresentation in the AA-AAAS participation.

• Technical assistance to include continued support and guidance for the use of the WV Alternate

Assessment Participation Guidelines to districts and schools with identified disproportionality.

• Technical assistance to include support and guidance for the use of the WV Rubric for the

Eligibility of Students Considered for the Alternate Assessment.

Include a plan and timeline by which-

(A) The State will improve the implementation of its guidelines, including by reviewing and, if

necessary, revisiting its definition, so that the State meets the cap for which assessments are

administered in future years;

The WVDE provided training and technical assistance to districts on the appropriate use of the WV 

Alternate Assessment Participation Guidelines and the WV Rubric for the Eligibility of Students 

Considered for the Alternate Assessment to: 

• Promote a consistent standard for districts to use when determining a student's individual

assessment needs;

• Collect individual student data for monitoring appropriate documentation that a student has a

significant cognitive disability; and

• Ensure students are being assessed using the appropriate method to demonstrate knowledge.

The WVDE developed or updated, disseminated, and provided training on the following: 

















Table 8. WV 2021 ASA Participation Count{#) and Percent{%) by English Language Learner (ELL) Status 

and Content Area 

Status 

ELL 

Total 

Math# 

12 

1278 

Math% 

1.07 

1.09 

ELA# ELA % Science # Science % 

12 1.07 

1277 1.09   

Table 9. WV 2021 ASA Participation Count {#) and Percent (%) by Homeless Status and Content Area 

Homeless status= homeless anytime throughout the school year 

Status Math# Math% ELA# ELA% Science# Science% 

Homeless SO 1.34 SO 1.34 20 1.48 

Total 1278 1.09 1277 1.09 545 1.12 

Table 10. WV 2021 ASA Participation Count(#) and Percent(%) by Race/Ethnicity and Content Area 

Race/ethnicity Math# Math% ELA# ELA% Science# Science% 

Asian 

Black/ African American 68 1.54 68 1.54 32 1.71 

Hispanic 22 0.95 22 0.95  

American Indian/ Alaskan 

Multi-Racial 42 0.95 42 0.95 17 1.02 

Pacific Islander  

White 1135 1.08 1134 1.08 486 1.11 

Total 1278 1.09 1277 1.09 545 1.12 

Table 11. To reach 1.0% participation in the WV Alternate Summative Assessment: 

Content Current Current Participation number Change in 

Area participation participation (#) needed to reach participation number 

percent{%) number(#) 1.0%* (+/-) to reach 1.0%* 

Math 1.09 1278 1169 -109

ELA 1.09 1277 1170 -107

Science 1.12 545 488 -57

*Results for the participation number needed to reach 1.0% and the change in participation number to reach 1.0%

are calculated with the assumption that the total number of students tested remain constant. Participation

numbers are rounded to nearest whole number.



Table 12. WV 2021 ASA Participation Count (#) and Percent (%) by Primary Exceptionality and Content 

Area 

Exceptionality Math# Math% ELA# ELA% Science# Science% 

AU-Autism 357 26.84 357 26.72 140 25.78 

BD -Behavioral Disorders       

CD -Speech Language       

DB -Deaf and Blind       

DF-Deafness       

HI - Hard of Hearing       

LD -Specific Learning Disorders       

MD-Moderate Intellectual 477 82.10 476 82.07 218 85.83 

MM - Mild Intellectual 245 8.68 245 8.69 102 9.16 

MS - Severe Intellectual 74 98.67 74 98.67 32 100.00 

OH -Other Health Impairment 91 2.14 91 2.14 37 2.13 

PH - Orthopedic       

TB - Traumatic brain injury       

VI - Blind / Low vision 17 12.06 17 12.06   

Percent= percentage of students with a given primary exceptionality code participating in the ASA.
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