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document, for accuracy and clarity, including edits for technical corrections. Edits have
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Page 7, edits made to chart to allow reader to read missing text and other edits for
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for schools that are operational for which there is only 2014 GE earnings data
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is both 2014 GE earnings data and other publicly-available data at the 4-digit CIP
code level

Page 9, edits made for accuracy and to correct technical errors

Page 10, edits made to include borrower defense claims at issue in the Manriquez
v. DeVos litigation that would receive 100% relief under the standard deviation
methodology within the scope of the standard deviation methodology

Page 12, edits for accuracy

Page 14, edits to correct technical errors



POLICY STATEMENT

RE: Tiered relief methodology to adjudicate certain borrower defense claims

DATE: December 10, 2019, as revised on August 4, 2020

This Policy Statement sets forth the Department’s approach to determine the
amount of relief to be provided to certain groups of borrowers who meet the legal
standard for federal student loan discharges and other relief under the Department’s
borrower defense to repayment (“borrower defense” or “BD”’) authorities. This approach
involves a standard methodology that establishes a rebuttable presumption regarding
relief, enabling the Department to process claims expeditiously while ensuring the
flexibility and opportunity to make individualized determinations.

This Memorandum follows from the options memorandum (the “Options Memo™)
regarding potential approaches presented by the Office of the Under Secretary (“OUS”)
and Federal Student Aid (“FSA”) to implement a new, tiered relief methodology to
adjudicate current and future borrower defense claims. The Options Memo outlined

different methodologies for the Secretary’s consideration and was signed by the Secretary
on November 12, 2019.

The tiered methodology adopted by this Policy Statement establishes a rebuttable
presumption. That is, it provides the framework within which the Department will
determine relief for meritorious cases. However, under the Department’s regulations,
borrowers have the right to seek reconsideration, submit new evidence regarding their
borrower defense application, and rebut the relief presumption.

I Governing law and regulations

Under § 455(h) of the Higher Education Act of 1965, as amended (“HEA”), 20
U.S.C. § 1087e(h), the Department is authorized to establish regulations under which
borrowers may assert “acts or omissions of an institution of higher education ... asa
defense to repayment” of a Direct Loan. In 1994, the Department published regulations
regarding borrower defense, 34 C.F.R. § 685.206(c). The Department recently amended
those regulations both in 2016 and in 2019.

The 1994 regulation stated that if “the borrower’s defense against repayment is
successful,” the borrower may be “relieved of the obligation to repay all or part of the
loan and associated costs and fees.” Id. at § 685.206(c)(2) (2016). After the 2016
amendments, the revised regulations similarly provide that a borrower may be relieved of

! Revisions include edits for accuracy and clarity, including for technical corrections.
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his or her obligation to repay all or part of the loan and associated costs. See 34 C.F.R. §
685.222(i)(1) (2017).

IL. Background

Prior to 2015, the Department had received only a small number of requests for
federal student loan discharges under the Department’s borrower defense to repayment
authorities. However, in 2015, the number of borrower defense applications increased
significantly following the collapse of Corinthian Colleges, Inc. (“CCI”). The
Department also announced that borrowers would be able to apply for federal student
loan discharges by asserting a borrower defense to the repayment of their related federal
student loans. The Department created an application form specifically for CCI
borrowers who had enrolled in certain programs during certain time periods to expedite
the application process. This led to the filing of tens of thousands of borrower defense
applications by borrowers who alleged that CCI misrepresented the rates at which its
graduates were placed into jobs, i.e., job placement rates (“CCI JPR claims,”), which the
Department decided to generally grant within certain parameters.

The Department also decided to generally approve other specific categories of
applications within certain parameters. Some of these were CCI borrower defense
applications, including those based on allegations of misrepresentations about the
transferability of credits by the CCI-operated Heald College, Everest Institute, and
WyoTech campuses (“CCI transfer of credits claims™) and those based on allegations of
misrepresentations by CCl-operated schools that employment after students’ graduation
was guaranteed (“CCI guaranteed employment claims”). Others were applications by
borrowers from other schools, including those based on allegations of misrepresentations
that employment after students’ graduation was guaranteed by California campuses of
ITT Technical Institute (“ITT (CA) guaranteed employment claims™) and those from
students who attended American Career Institute (“ACI claims.”).

From the time when the Department began processing CCI claims through
January 2017, all of the borrower defense claims that were approved resulted in a 100%
discharge and refunds where applicable; however, thousands of other claims determined
to be ineligible for relief were simply moved to the side and the notice of ineligibility was
not sent. In total, approximately 62 percent of job placement rate claims adjudicated by
January 2017 were approved. Another 100,000 claims held by the Department as of
January 2017 had not yet been adjudicated at that time.

In December 2017, the Department announced that it would use a tiered
methodology to decide the amount of relief for CCI JPR claims, CCI transfer of credits
claims, and CCI guaranteed employment claims. That methodology (“the 2017
methodology”) assessed the relief owed to borrowers with such claims based on the
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extent to which CCI borrower defense applicants in a given program generally had
earnings similar to those of completers of similar programs that had a passing debt-to-
earnings ratio under the Gainful Employment (GE) regulations (34 C.F.R. part 668,
subpart Q). The level of student loan relief calculated and provided under this
methodology ranged from a discharge of 10% to 100% of the amount borrowed. Any
borrower who was eligible for more than 50 percent relief was given full loan relief.

The December 20, 2017 press release announcing the 2017 methodology justified
the methodology by citing “[t]he principle of relief based on value of education
received...”? The memorandum?® explaining the mechanics of the 2017 methodology
stated that the methodology “was developed to provide borrowers relief consistent with
and appropriate to the harm they incurred from the misrepresentation by CCI, thereby
making them whole” and that it was “rooted in a determination of the value of the
claimant’s CCI education, as calculated by comparing average earnings of CCI claimants
who attended a given academic program to those who attended similar programs at
schools the Department has determined adequately prepare students for gainful
employment.” Similar language was used to justify the amount of relief provided to
borrowers in the individual decision letters to CCI borrower defense applicants who
received relief under the 2017 methodology.

Since May of 2018 the Department has been unable to use the 2017 methodology
to determine relief for adjudicated BD claims. The Department cannot currently use the
2017 methodology because the Department no longer has access to the same data source
moving forward and because a preliminary injunction* prevents the Department from
applying the 2017 methodology to award relief other than a 100 percent discharge . As
of November 12, 2019, the Department had received over 290,000 borrower defense
applications, and more than 225,000 of those applications remained pending.

III.  Standard deviation methodology as a rebuttable presumption for
borrower defense relief

2 Available at https://www.ed.gov/news/press-releases/improved-borrower-defense-discharge-process-will-
aid-defrauded-borrowers-protect-taxpayers.
3 Available at https://www?2.ed.gov/documents/press-releases/borrower-defense-relief-methodology-

cci.pdf.
4 The U.S. District Court for the Northern District of California issued a preliminary injunction order on

May 25, 2018. See Order Granting in Part and Denying in Part Plaintiff’s Motion for Preliminary
Injunction (ECF No.60) (“PI Order”), Manriquez et al. v. DeVos, Case No. 17-cv-07210-SK (N.D. Cal.).
The PI Order was amended on June 19, 2018, see Amended Order Regarding Plaintiff’s Motion for
Preliminary Injunction, (ECF No. 70), Manriquez, Case No. 17-cv-07210-SK (N.D. Cal.), and clarified on
August 30, 2018, see Order Regarding Motion for Clarification (ECF No. 89), Manriguez, Case No. 17-cv-
07210-SK (N.D. Cal.).
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The relief methodology, like the 2017 methodology, provides relief to successful
borrower defense applicants based upon a comparison of the program-level earnings for
graduates of the same or similar program at the borrower’s school that is at issue in the
borrower defense application, with the earnings of graduates at the same or similar
program at other schools. As with the 2017 methodology, this new methodology would
provide for tiers of relief, but those tiers would be based on the quartiles, with 100
percent relief being awarded to successful borrower defense applicants whose imputed
program median earnings were at or lower than two standard deviations from the median
earnings of graduates of similar programs at other schools. Successful BD applicants
whose imputed program median earnings are higher than two standard deviations below
the median, but lower than the median of the comparison group, will generally be
awarded 25 percent, 50 percent, or 75 percent relief.

A. Rationale for using earnings as a measure for relief and for establishing
the standard deviation methodology as a rebuttable presumption

In assessing the appropriate measure of relief; it is important to note that the
majority of borrower defense applicants have not provided the Department with evidence
of or supporting the scope of their harm to support their claims, likely because the
Department did not require such evidence when they applied. Even though the
Department has determined that certain CCI borrowers made a prima facie case for
borrower defense relief, the borrowers have generally not provided evidence of the
resulting harm or as to the scope of such harm. Accordingly, the Department has
examined other evidence in its possession to assess the relief to be provided to borrowers.

The new methodology is based on a determination of the harm suffered by a
successful BD applicant as a result of the misconduct, as determined by comparing
earnings imputed to the BD applicant against earnings of a representative comparison
group. The level of harm measured in this way can also be said to reflect the quantifiable
lack of value conveyed by a borrower defense applicant’s education. Using comparative
earnings,, generally available data can be used to focus on the harm that is actually
attributable to the program the applicant was enrolled in by comparing earnings
information for that program to a group of similar comparable programs offered by other
institutions that the applicant might have otherwise attended.

Using program-level earnings, both as imputed to the borrower defense applicant
and for the comparison group, is appropriate because this approach provides an objective
look at the harm and lack of value to be derived from a program or similar programs
caused by a pattern of misconduct by a school, when compared to similar programs in the
educational marketplace. An individual’s earnings could be influenced by a multitude of
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factors other than the education they received at a college or university. However, taking
the median of earnings among a cohort of program graduates provides a summary
statistic based primarily on the common experience of program participants, and gives
more weight to factors shared among participants because of their participation in the
program than to factors that vary across the different participants. Therefore, median
earnings of program graduates are imputed to the successful BD applicant.

This approach differs from that taken before December 2017 for the CCI claims,
including CCI JPR claims, CCI transfer of credit claims, CCI guaranteed employment
claims, and the ITT (CA) guaranteed employment claims.® As explained by the
Department in December 2017, with the benefit of reviewing the GE earnings data
published by the Department in late 2017, the Department was able to further analyze the
value conferred by the educations received by students attending CCI schools. Through
that analysis, the Department determined that tiered, or partial, relief for CCI JPR claims
applicants and applicants with CCl-related applications was appropriate. The
Department continues to believe that the 2017 methodology is a sound way to determine
relief for all CCl-related borrower defense claims. pre

As a result, given the Department’s interest in providing borrowers with timely
borrower defense relief in addition to its interest in creating easily administered rules for
relief, the Department has determined that it is appropriate to apply the new standard
deviation methodology, which follows the same principle that the harm to a borrower
(attributable to lower program value) can be assessed in terms of the difference between
the earnings of a program’s completers and the earnings of completers of similar/same
programs at other schools, to borrowers that were originally covered by the 2017
methodology who are not in the Manriquez class (i.e., borrowers with CCI guaranteed
employment claims and CCI transferability of credit claims). Further, it is appropriate to
apply this methodology to ITT (CA) guaranteed employment claims and to similarly
established categories of claims established in the future, because this comparative
analysis will reveal whether a borrower has been harmed as a result of the misconduct, in
comparison to his or her peers at other schools. Additionally, it is appropriate to apply
this methodology to CCI JPR claims that will receive 100% relief under the standard
deviation methodology. While the preliminary injunction entered in the Manriquez
litigation prevents the Department from using the 2017 methodology, the court’s order
specifically provides that it does not “prohibit[] the Secretary from fully discharging the
loans” of any successful CCI JPR claim applicant.® As with the other claims listed, many

5 ACI claims are not discussed here because all students from ACI were given 100 percent relief on a group
basis, without requiring the submission of applications from the students given the nature of the misconduct
at issue for that school, so there are no remaining ACI claims that could need to be adjudicated in the
future.

¢ See Amended Order Regarding Plaintiffs’ Motion for Preliminary Injunction, ECF No. 70 (June 19,
2018), Manriquez, Case No. 17-cv-07210-SK (N.D. Cal.).
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CCI JPR claims have also been pending for years. To the extent that the standard
deviation methodology would provide 100 percent relief for CCI JPR claims, we believe
it is appropriate to apply the standard deviation methodology to provide 100 percent
relief for the reasons described herein.

We are establishing the amount of relief to be provided through the standard
deviation methodology as a rebuttable presumption. This adjudicatory process to
determine relief enables the Department to exercise its discretionary powers while
preserving its flexibility and the opportunity to make individualized determinations. The
Department will inform applicants that they may use the reconsideration process
described in 34 C.F.R. § 685.222(¢e)(5)(1) to challenge the initial determination of relief in
light of their individual circumstances.

B. The standard deviation methodology tiers

The standard deviation methodology will generally award full relief to an
otherwise successful BD applicant if the borrower’s imputed median earnings are less
than or equal to wages that are two standard deviations below the median wages of the
comparison group. As described above, earnings would be imputed to a borrower and to
a comparison group based on the median earnings of graduates of the program or similar
programs in which the applicant was enrolled. The median wage for the comparison
group would be the median of the medians of the program-level earnings calculated for
graduates based on a 4-digit classification of instruction program (“CIP”’) code and the
credential level.

Standard deviations are used to identify statistically significant earnings
differences since even among programs of equal quality, median earnings could differ
based on the part of the country in which graduates are employed, the socioeconomic
level of students prior to enrollment, the age and gender of the students (which could
influence the likelihood that graduates would choose part-time work over full-time work),
or the selectivity of the institution, among other things.

In a normal distribution, approximately 68% of the data points in the sample will
fall within one standard deviation above and one standard deviation below the median.
Approximately 95% of all data points in the sample will fall within two standard
deviations from the median. Therefore, median earnings at or below the earnings that are
two standard deviations from the median should result in full relief to successful BD
applicants since it is at this point where differences between data points is considered to
be statistically significant. This does not mean that programs with earnings lower than
two standard deviations from the median are necessarily bad programs, but in attempting
to develop a methodology to determine the harm suffered by a borrower as a result of



misrepresentation, the Department will rely on scientific convention and establish that
only earnings differences that are statistically significant (more than two standard
deviations below the median) should qualify a successful BD applicant for full relief.

Successful BD applicants whose earnings are higher than the threshold that is two
standard deviations below the median, but lower than the median, would generally
receive partial relief. To determine the level of partial relief such a borrower would
receive, the Department could simply divide the difference between median wages and
wages two standard deviations below the median by three to establish three tiers of relief
between 0% and 100%. In other words, successful BD applicants whose program
earnings were less than the median could be awarded 25, 50, 75 or 100 percent relief,
depending upon where their program median earnings fall in the range.

Statistically Insignificant Variation — Normal

Statistically Statistically
Significant 95 Significant
Variation

Variation
68—

Comparison
Group
Median

EARNINGS

75% 50% No Relief

C. Data

Using 4-digit CIP codes and credential levels, the Department will impute
earnings to the borrower by determining the median earnings of the graduates of the BD
applicant’s program or similar programs covered by the same 4-digit CIP code. The
Department has determined that 4-digit CIP codes provide the greatest coverage of
programs and allow the Department to adjudicate a larger number of claims using the
borrower’s program and credential level. The program-level earnings data that will be
used to calculate relief under the standard deviation as a rebuttable presumption will
differ depending on several different factors as described below.

e For programs that are both (a) non-operational, and (b) for which there is 2014
GE earnings data: For programs that are both (a) closed and non-operational
as of the date of this Memorandum, and (b) for which there are 2014 earnings




data as a result of the GE regulations (the “GE earnings data™),” the
Department will use these data to establish the borrower defense applicant’s
program earnings, and the earnings for the comparison group. Because these
programs are non-operational, there will only be 2014 GE earnings data. The
2014 GE earnings data will be used regardless of whether the borrower was
enrolled relative to the year the 2014 GE earnings data is sourced from.

e For programs that are (a) operational and (b) for which only 2014 GE earnings
data is available: For other programs for which there is only 2014 GE
earnings data and there is no other publicly available data, the 2014 GE
earnings data will be used regardless of whether the borrower was enrolled
relative to the year the 2014 GE earnings data is sourced from.

e For programs for which there is no 2014 GE earnings data, but there is other
publicly available data at the 4-digit CIP code level: For programs for which
there are not 2014 GE earnings data, earnings data from other publicly
available sources will be used, such as data currently being disclosed on the
Department’s website as part of the College Scorecard.

e For programs for which there is both 2014 GE earnings data and other
publicly-available data at the 4-digit CIP code level: For programs for which
both GE and program-level College Scorecard data are available, the data
source that will be used will depend on when the borrower was enrolled. If
the borrower was enrolled in any time period on or after the date that the

program-level College Scorecard was implemented, the program-level
College Scorecard data will be used. Otherwise, the 2014 GE earnings data
will be used.

e For programs for which there are no earnings data for the credential or at the
4-digit CIP level: The Department may not have earnings data for the
program at issue as either a part of the GE earnings data or in other publicly
available data. In such a case, the Department will use earnings from
graduates of similar programs based on the 4-digit CIP code, but at the next

" The GE disclosure earnings data is data obtained from Social Security Administration (SSA) as to the
mean and median annual earnings of a cohort of students who completed a GE program during a specified
cohort period. At least 10 completers from a program must be matched for SSA to return mean and median
earnings information for disclosure purposes, while there must be at least 30 students in the cohort sent to
SSA for the Department. This data is publicly available on the Department’s website and the use of this
public data is not enjoined by any court action. The Department has this data for calendar year 2014 and
will not be able to obtain it for any other years.



highest credential level, to impute borrower and comparison group earnings.
If sufficient data are not available to make that determination, then the
Department will review program level outcomes for other programs offered
by the institution (and the relevant comparison group) using the 2-digit CIP
code and credential level (or the next higher credential level if available, and,
if not, the next lower credential level) and award to borrowers the highest
level of relief that would be awarded to borrowers in any of those programs.
In the event that there are no other programs with the same 2-digit CIP code,
the Department will award to those successful BD applicants the highest level
of relief awarded to any successful BD applicant who received relief
calculated under the 2017 methodology or the standard deviation
methodology, which is 100 percent relief.

The above describes the standard deviation methodology as a rebuttable
presumption. The following explains how this approach relates to the date of the
misconduct. For programs that are no longer in operation but were included in the 2014
GE earnings data published on the Department’s website, the use of GE earnings data for
determining harm is appropriate. These earnings data were provided to the Department
by the SSA, under a now-expired Memorandum of Understanding (MOU), and are
already published in the public domain. However, the GE rule has been rescinded and
the SSA has not signed a new MOU with the Department, so for the foreseeable future,
new SSA earnings data will not be made available to the Department. The Department
would be significantly delayed if it were to request from the Internal Revenue Service
more recent earnings data on these cohorts of students; such a data query may not be
permitted under the Department’s current MOU with the Department of the Treasury.

However, for programs that are still operational, the College Scorecard will serve
as the data source for program-level median earnings for both the borrower’s program
and the similar comparison group program. College Scorecard earnings data are
provided by the Internal Revenue Service, with whom the Department has an MOU for
data sharing. Because College Scorecard data will be updated annually, the Department
will have access to an on-going source of earnings data for adjudicating future BD
claims.

The Department will use the most recent College Scorecard data to determine
harm for successful borrower defense applicants, except in instances in which a program
was discontinued earlier and is not included in the most recent College Scorecard data.
In such a case, the Department will go back to the most recent College Scorecard data
which included earnings data for that program, and calculate harm using program data
and comparison group data from that year’s College Scorecard data. The Department



seeks to use the most recent data available to impute earnings to the borrower and to
determine the comparison group earnings levels. Currently the College Scorecard
includes only first-year earnings data, since program-level data were not reported to the
Department prior to 2014-2015. Over time, the College Scorecard will capture earnings
at different intervals following completion, such as one, three, five and/or ten years after
completion. When sufficient data are available, the Department will use multiple-year
earnings data (e.g., three- or five-year data) to calculate relief.

D. Scope of application

The standard deviation methodology will be applied to:

1) CCIJPR claims that receive 100 percent under the methodology;

2) CCI guaranteed employment claims;

3) CCI transfer of credit claims;

4) ITT (CA) guaranteed employment claims; and

5) All other claims that are not CCI JPR claims (i.e., claims from all other
schools and categories not named above in items (1) to (4)).

IV.  Legal authority to determine the amount of the relief for borrower
defense claims

The statute and the Department’s regulations allow the Secretary to exercise
reasonable discretion to determine the amount of relief to borrowers. A borrower defense
applicant with a meritorious claim should receive federal student loan relief proportionate
to the difference between the earnings being made by graduates of the applicant’s
program, as compared to the earnings of his or her peers at other schools. This approach
to relief properly reflects the Department’s interest in protecting the federal taxpayer
while also treating borrower defense applicants consistently and equitably. Further, the
standard deviation methodology as a rebuttable presumption is an appropriate way to
calculate that difference and establish tiers of relief.

A. Legal authority to establish a methodology to adjudicate borrower defense
claims

The language of the borrower defense regulation clearly establishes that the
Secretary has the discretion to determine the amount of relief to provide to a successful
borrower defense applicant. At other times the Department has taken the position
internally that the amount of relief is subject to the Secretary’s discretion, relying upon
this regulatory language. At other times in the past, however, the Department has taken
the position internally that the amount of relief due to BD applicants is dictated by state
law. This position was based on an extension of the application of state law in the
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adjudication of BD claims under the 1995 regulation to the determination of relief and
reliance on the example of the approach taken by courts in consumer protection cases, but
it did not clearly address or distinguish the regulatory language supporting the Secretary’s
discretion. The Department’s current position is that the amount of relief is a matter of
the Secretary’s discretion, given the clear language in the regulation.

The borrower defense statute does not require the Department to award relief to
successful applicants in any particular fashion. The only statutory limit on the
Secretary’s ability to grant relief is that no student may recover in excess of the amount
the borrower has repaid on the loan. See 20 U.S.C § 1087e(h). While the original
version of the Department’s regulation, 34 C.F.R. § 685.206(c)(1995), required a
claimant to allege an act or omission that would “give rise to a cause of action” under
“applicable state law” in order to be eligible for BD relief, the rule did not direct the
Department to award relief to a claimant based on state law principles of restitution or
damages. Instead, that regulation clearly provided that the Secretary has discretion to
fashion relief as suited to the facts of a particular case:

If the borrower’s defense against repayment is successful,
the Secretary notifies the borrower that the borrower is
relieved of the obligation to repay all or part of the loan and
associated costs and fees that the borrower would otherwise
be obligated to pay. The Secretary affords the borrower
such further relief as the Secretary determines is
appropriate under the circumstances [including
reimbursement to the borrower of amounts paid towards the
loan].

Id. at § 685.206(c)(2) (emphasis added). The current borrower defense regulations
similarly give the Secretary the discretion to determine the appropriate amount of relief:

(1) The Department official or the hearing official deciding
the claim determines the appropriate amount of relief to
award the borrower, which may be a discharge of all
amounts owed to the Secretary on the loan at issue and may
include the recovery of amounts previously collected by the
Secretary on the loan, or some lesser amount.

(7) The Department official or the hearing official deciding
the case, or the Secretary as applicable, affords the
borrower such further relief as appropriate under the
circumstances....
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34 C.F.R. § 685.222(1)(2017) (emphasis added).

Thus, relief is a matter of the Secretary’s discretion, and for the reasons described
herein, the use of the standard deviation methodology as a rebuttable presumption is an
appropriate exercise of the Secretary’s discretion to resolve the borrower defense claims
of borrowers with CCI transfer of credit claims, CCI guaranteed employment claims, ITT
(CA) guaranteed employment claims, and other non-CCI JPR claims categories to be
identified into the future.

B. Departure from previous approaches to relief for the CCI transfer of credit,
CCI guaranteed employment, and I'TT (CA) guaranteed employment claims

Prior to December 2017, the Department—Iacking a methodology to evaluate
harm and provide proportionate relief—provided full relief to borrowers who submitted
successful CCI guaranteed employment, CCI transfer of credits, and ITT (CA)
guaranteed employment claims. Prior to December 2017, the Department did not issue
decisions for claims that were preliminarily determined ineligible for relief. After
December 2017, the Department provided tiered relief to borrowers with successful CCI
guaranteed employment and CCI transfer of credit claims. Borrowers with successful
ITT (CA) guaranteed employment claims did not receive relief under the 2017
methodology.

The Department’s decisions to provide 100% relief prior to December 2017 to
certain successful borrower defense claimants were based on assumptions about the value
of the education received by those claimants. The Department cited misconduct by the
schools attended by the claimants, such as the misleading statements by CCI employees
regarding job placement rates and other fraudulent actions related to job placement, and
reasoned that this misconduct severely limited the value of the degree received by the
claimants. However, it does not follow from the mere fact of misconduct that the
education provided to students had no value. The Department also cited to a series of
statements by claimants about how the degree that they received did not have any value.
However, anecdotal statements by some number of individual students, even if accurate,
do not demonstrate that all claimants from these schools should receive 100% relief. The
Department further relied upon the various investigations into the schools’ misconduct
and the publicity associated with those investigations in concluding that the claimants
should receive 100% relief. However, none of the allegations raised against the
institutions by several attorneys general has resulted in a final judgment on the merits.
And even if negative public announcements regarding investigations into a school
significantly tarnished that school’s brand independent of the underlying truth or falsity
of the allegations against the school, a decrease in the brand value associated with a
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degree from that school does not remove the value in knowledge and skills acquired by
students during the program itself.

In addition, the Department relied upon its practice of providing 100% relief to
many other claimants and reasoned that it would not be fair to change that practice for the
next group of claimants in the queue. However, the persuasiveness of any prior provision
of 100% relief depends on both the correctness of the original decision to provide 100%
relief to another claimant and on the relevant similarities and differences between the two
claimants. The Department also cited to applicants’ difficulty in transferring their credits
to another institution, concluding that such difficult greatly diminished the value of those
credits. A decrease in value does not equate to a complete loss of value, however, and
the value of credits for transfer purposes is not the only value received by a student.
Furthermore, the Department also has determined that transfer of credit limitations are
widespread, and often times transfer credits are denied as a result of academic elitism or
perceived differences in accreditation standards which have not been substantiated.

The Department’s conclusions were ultimately based on the assumption that
claimants with successful CCI transfer of credit claims, CCI guaranteed employment
claims, and ITT (CA) guaranteed employment claims received “worthless” educations
and therefore full discharge was appropriate for all such claimants with valid claims.
However, when the Department reviewed publicly available earnings data, made
available as a result of the GE regulations, it concluded that the evidence did not support
the idea that the degrees were worthless. Through its analysis of the data, the Department
identified instances in which borrowers who graduated from a CCI school earned more
than graduates of other institutions. The Department has determined that it would be
unreasonable to write off 100% of the loans of a high earning borrower based on a
conclusion of “worthlessness” just because that borrower attended a CCI school that
engaged in misconduct while expecting a lower-earning borrower not affected by such
institutional misconduct to repay their loans. Moreover, the fact that participants in a
given program are able to earn high wages constitutes evidence that contradicts the
notion that the program had low or no value. Therefore, after a deeper analysis of
available data and a comprehensive review of challenges that students in all sectors of
higher education face, the Department realized that its earlier broad assumptions about
“worthless” education were unfounded and that further analysis was needed to determine
the harm a borrower actually suffers when he or she attends a school that engages in
wrongdoing sufficient to establish a borrower defense.

As stated by the Department in December 2017, the Department re-evaluated its

earlier assumptions, with regard to CCI and ITT borrowers, and determined that many
had received an education of equal or better value as compared to their peers and
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developed the 2017 methodology as a way to align the amount of relief awarded with the
degree to which a borrower may have been harmed as a result of the misconduct. As
described above, some CCI borrowers received value from their degree as evidenced by
the earnings comparison between those who attended CCI programs and those who
attended other similar programs. The same principles and rationale apply to the standard
deviation methodology for CCI students, as well as for ITT (CA) guaranteed employment
claim categories borrowers. Where a comparison of a borrower’s program’s earnings
show that a borrower defense applicant has been harmed by a school’s misconduct, the
standard deviation methodology will provide relief to the borrower commensurate with
the level of harm they suffered, likely as a result of the misconduct which may have
robbed the borrower an opportunity to attend a higher-value institution. For those who
have been harmed, the amount of debt relief awarded is commensurate with the gap
between the median earnings of graduates of the borrower’s program and those of the
comparison group.

The value of the standard deviation methodology will grow over time as the
comparison peer group grows larger and a greater diversity of institutions contribute to
the peer group data set. The standard deviation model enables the Department to
differentiate between earnings differences that may be the result of low-value education
and those that may be the result of the natural variation in earnings among individuals at
a single program or among individuals at different programs. The standard deviation
methodology may provide a different amount of relief for a borrower with a CCI transfer
of credits or CCI guaranteed employment claim than would have been provided under the
2017 methodology. However, given the Department’s inability to continue using the
2017 methodology due to data and litigation reasons, in combination with the
Department’s interest in providing timely relief to borrower defense applicants, a new
methodology paired with the ability for the Department to make individualized
determinations was needed. Further, the standard deviation methodology results in levels
of relief that are more reflective of the financial harm to borrowers, making use of the
information regarding variability in average earnings numbers as measured by the
standard deviation.

Like the 2017 methodology, the standard deviation methodology will provide a
minimum floor of 10% relief to CCI borrowers in recognition that, although the data may
reveal that the value of the education of a program at issue is comparatively high,
borrowers suffer some basic harm by virtue of the Department’s statements related to the
school’s misconduct. Also, the Department recommended that CCI students file BD
claims and even provided a specialized form for borrowers to use in seeking relief,
making the CCI circumstances unique. As a result, the 10% floor at this point in time
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will be provided only to CCI applicants that have filed their application as of the date of
the Options Memao.

The amount of relief provided by the standard deviation methodology is
established as a rebuttable presumption. As stated, this allows the Department to exercise
its discretionary powers while preserving our flexibility and opportunity to make
individualized determinations.
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