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PROCEZEDTINGS

MS. MACK: Good morning, everyone. My
name is Kayla Mack, and it is a pleasure to welcome you
back to day three of session two of the AIM Committee
Negotiated Rulemaking. As always, I want to welcome
everyone around the table, in the room, and across the
country logging in this morning, and appreciate
everyone's patience as we start a little bit later today.
We had some important huddling around language and some
language review by our committee members. Let's get
started with our roll call. On behalf of students,
student loan borrowers, we have our primary.

MR. NOBLE: Good morning, Magnus
Noble.

MS. MACK: Thank you. And we have our
alternate.

MR. HOFER: Ryan Hofer.

MS. MACK: On behalf of veterans and
US military service members, we have our primary.

MS. HOWELL: Julie Howell.

MS. MACK: And our alternate.

MR. HELGESON: Stuart Helgeson.

MS. MACK: For organizations
representing workforce development needs, we have

primary.
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MS. TERJESEN: Siri Terjesen.

MS. MACK: And for legal assistance
organizations, consumer advocates, and civil rights
organizations, we have our primary.

MR. MOTZEN: A.D. Motzen.

MS. MACK: Thank you. For public
institutions of higher education, we have our primary.

Monty Sullivan.

MS. MACK: And we have our alternate.

DR. DECASTRO: Luciano DeCastro.

MS. MACK: Thank you both. For
private, nonprofit institutions of higher education, we
have our primary.

MR. EUBANKS: David Eubanks.

MS. MACK: And we have our alternate.

MR. HATHAWAY: Bill Hathaway.

MS. MACK: For proprietary
institutions of higher education, we have our primary.

MR. BODIMER: Jeffrey Bodimer.

MS. MACK: And we have our alternate.

MR. COHEN: David Cohen.

MS. MACK: For state officials,
including governors, we have our primary.

MR. RODRIGUES: Ray Rodrigues.

MS. MACK: And our alternate.
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MR. DUFFEY: Mike Duffey.

MS. MACK: For institutional
accrediting agencies, we have our primary.

MR. MCCOMIS: Michale McComis.

MS. MACK: And our alternate will not
be here today, will be Jjoining us again tomorrow. For our
programmatic accrediting agencies, we have our primary.

MS. BUSACCA: Rebecca Busacca.

MS. MACK: And we have our alternate.

MR. KESSLER: Brian Kessler.

MS. MACK: Thank you. For
organizations representing taxpayers, we have our
primary.

MR. NOBLE: Michale Shires.

MS. MACK: And our alternate.

MR. BLEW: Jim Blew.

MS. MACK: Thank you. For nascent
accreditation organizations, we have our primary.

MR. BECKER: Mark Becker.

MS. MACK: Our alternate will be
joining us tomorrow. For the National Advisory Committee
on Institutional Quality and Integrity, we have our
primary.

MS. BLUM: Jennifer Blum.

MS. MACK: From the Department of
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Education's Office of Postsecondary Education.
MS. DAGGETT: Elizabeth Daggett.
MS. MACK: Thank you. And from the
Office of General Counsel.
MR. LALLO: Jake Lallo.

MS. MACK: And we have our Federal

negotiator.

MR. ANDRADE: Jeff Andrade.

MS. MACK: Thank you all very much.
And with Jeff -- with that, Jeff, I'd like to turn it

over to you.

MR. ANDRADE: All right. Well, the
Keebler elves have been working very hard over the
evening to try to get everything to you. You —-- we're
going to start off with the language we sent out just

before nine this morning, which is the conflict of

interest and separate and independent changes. And then

we'll probably take a break after the discussion on that.

Give you a little bit of time to review the second batch

of changes which came out, which are 17, try to get as

much as we can get through before lunch, and then if we

need to go after lunch for some continued gquestions. But

I think we listened to what you had said on that. And I

think at least in general principles, we should all be in

agreement. There may be a few nits here and there that
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people want changed. That also would include the changes
relative to academic freedom as well. The one thing that
I will note going back to conflict of interest, separate
and independent, is that there were some provisions in
due process. And by setting up the new 15(e), it was our
intent that we would remove the language that's in due
process. And 15(e) would be the place where the conflict
of interest language would reside. So I'm not sure that
that was clear in what we sent out. So I just wanted to
clarify that that was the case. So Nicole has -- as
always, one step ahead of me -- has brought up the
language on the screen and unless you have any kind of
housekeeping questions before we start, I'd like to dive
in to the language that we circulated. Okay. Not seeing
any cards. Let's dive in.

MS. MACK: David, please. Okay.

MR. EUBANKS: I'd like to substitute
my alternate, please.

MS. MACK: All right. We are going to
welcome alternate Bill Hathaway to the table.

MR. ANDRADE: So, one of the things
here in separate and independent, we narrowed the scope a
little bit. Because people had identified some of the
organizations that were listed there as being

problematic. So we got rid of membership organizations
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primarily there. And in other instances, you'll find we
got rid of the standard setting bodies as well. I think
Bill had brought that up. So the primary focus, and
you'll see this throughout, is it's going to apply to
related associated, and affiliate trade associations,
which is a defined term in the beginning of 602, and
we're also adding professional organizations to that.

MS. MACK: Let's open it up to
comments and questions on that piece. Jennifer, will you
get us started?

MS. BLUM: Yeah, I -- so it comes up
later. So I was going to wait till later, but since you
just used the words professional organization. Can we
clarify the professional organization does not include
state licensure boards?

MR. ANDRADE: I mean, we did in the
instances where state licensure boards were there, we
removed that.

MS. BLUM: I'll give you an example
later when we get to it.

MR. ANDRADE: Okay. Yeah, 1f you can
show it. I mean, again, I think just on its face, it
should not include state licensure boards, as, you know,
which, I believe, are obviously separate entities. But

yeah, we're more than willing to have a little bit of a
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discussion on that.

MS. BLUM: I mean, even if it's in,
well, I'm just speaking for myself, but even if it were
in the preamble that you don't mean state licensure.

MR. ANDRADE: We don't, for the
record, we don't mean state licensure boards.

MS. MACK: Thank you, Jennifer. Thank
you, Jeff. Anyone else have a question or comment? Jeff,
back to you.

MR. ANDRADE: Okay. So going further
down on that page to number 3. We removed a good chunk of
that. And that got moved into the new 668.15 (e), and
that language on mandatory conflict of interest was what
we had originally proposed. We'll keep those controls and
then define the conflict of interest controls in 15 (e).
Okay. I've not seen any addition. So we have on number 4
on the top of the next page. That's another example. We
got rid of the standard setting. We got rid of the state
certification organizations, which I wouldn't include the
licensing boards within that group and membership
organizations.

MS. MACK: Magnus, let's go to you.

MR. NOBLE: Thank you. Just sort of
broadly, students and vets submitted a proposal to

prohibit owners and shareholders from participating or,
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excuse me, participating in accreditation decisions that
affect their institutions, and also to prohibit owners
and shareholders from being the majority of the decision-
making body. Are those concerns addressed in this current
language?

MR. ANDRADE: Yeah, I -- Yeah, we did
not accept that.

MR. NOBLE: Thank you.

MS. MACK: Any other questions or
comments before we move forward? Seeing none. Jeff, I'll
turn it back to you.

MR. ANDRADE: Okay. Most of these
changes are, are consistent on this page in terms of
moving things to (e). We did keep the former 6, now 5.
And just made some minor modifications there. And again,
just kept consistency in terms of language between the
four types of organizations where we see -- that need to
be separate and independent.

MS. MACK: Thank you, Jeff. Rebecca,
will you get us started?

MS. BUSACCA: Yeah. Just a quick
comment on 5. It says the agency develops and determines
its own budget without review by. I think you want to add
or in consultation with any other entity. I think we're

just missing a word there.
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MR. ANDRADE: Okay. Yeah, we'll take
that one.

MS. MACK: Thank you, Rebecca. Anyone
else? Okay, I'll turn it back to the Department.

MR. ANDRADE: Yeah. And I would note
Rebecca, that current rage -- that's current rage right
now, so it's not new. So current reg says or
consultation. So, that's so that -- that wasn't -- it
wasn't in our drafting, but I agree with you in
consultation is more appropriate. Okay. Switching over to
the next page. Again, these all get transferred over to -
- in this case -- the top of the next page is E 6. And
then further down, we're just doing alignment of the
reporting and processing requirements.

MS. MACK: Thank you, Jeff. Rebecca.
No problem. Michale, let's go to you.

MR. MCCOMIS: Thank you for this. This
is significant and I probably just have a few nits. On
number 7. Here we, we call out the chief executive of the
agency. I'm not familiar with any other section where
it's called out as such that, where it's not just the
agency submits. Is there a particular purpose or
rationale to include chief executive in this particular
area®?

MS. MACK: Jake.
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MR. LALLO: So the reason we do this
here, and I think we're open to modifying this a little
bit, is we want a signed attestation from somebody at the
agency. Generally, we would presume that this would come
from the chief executive at the agency, as the person
running it. However, I think we could probably modify
this a little bit to allow somebody that they delegate to
sign. But the, the purpose of this is to add, you know,
an affirmative statement from the agency, you know,
confirming that they're following the rules here.

MS. MACK: Thank you, Jake. Any
follow-up, Michale.

MR. MCCOMIS: Well, just I -- isn't
the presumption throughout all of the regulatory areas
here when we say the agency who's ever submitting or
submitted on behalf of is, well, I mean, I say I don't
know that I sign a statement about the petition. But we
submit it on behalf of the agency. This -- it just seems
really narrow that in this one instance, you want to sign
something by the chief executive.

MR. ANDRADE: Yeah. And I think this
is consistent, Mike, in the student assistance general
provisions, for example, where we have -- when we have a
specific attestation, it refers to an individual as

opposed to a requirement, which is generally the entity.




2026 Negotiated Rulemaking - 5/20/26

12

MS. MACK: Thank you. Jennifer, did
you want to speak on this as well?

MS. BLUM: Yeah. Because I Jjust have a
friendly suggestion. Because, and also thank you for the
language in general. I -- because we're not talking, T
think about the other regs just out there, where you have
an individual like the PPA and others, there's an
assignment actually there of (inaudible) the risk is to
the agency. And so I would -- my friendly amendment would
just say the agency submits a signed attestation
certifying. I mean, yes, I know the agency doesn't sign,
but people -- that happens in regs other places. So I
would just say the agency provides or submits a signed
attestation, certifying, blah, blah, blah.

MR. LALLO: T think we can change it
to authorized representative. But I don't think we can
make it the agency itself because the agency is not a
corporeal being. We need a person signing it because the
hook of this too is it's not just that you're attesting
that you're complying with it. We expect you to comply
with it regardless. When you sign the piece of paper, it
is now an affirmative representation. And if you're
lying, there's a penalty for it. So it has to be an
actual person signing as opposed to just the agency

itself. Now, granted, they're doing it on behalf of the
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agency, but this is, as Jeff noted, consistent with the
way the wording is used elsewhere in the CFR.

MS. MACK: Jennifer, do you have a
follow-up before I move on?

MS. BLUM: No.

MS. MACK: Okay. Thank you. Bill, I'm
going to come over to you.

MR. HATHAWAY: Just a quick thought. I
think I understand what you're doing there. I don't have
any concerns with it, but you could also say duly
authorized representative.

MS. MACK: Thank you, Bill. Michale.

MR. MCCOMIS: Is this the only area
where the Department is particularly concerned that this
-- that separate and independent, or is it? I guess what
I'm getting to is I don't have an issue with authorized
agent or whatever, but maybe it just goes up further

where it's, you know, when you submit your petition,

you're -- you have to sign that you're in compliance with
the regulations to the best. I don't know, I'm —-- maybe
I'm -- not a hill IT'm going to die on. But it's just food

for thought to think, you know, too.
MR. ANDRADE: Thanks, Mike. And I now
have a new vocabulary word of corporeal being that we can

banter about. Yeah, again, this was meant -- we were
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trying to -- we wanted the attestation, but it seemed to
be the best place where this fit was in the petition
process.

MR. MCCOMIS: Well, as a corporeal
being, I will submit to that.

MR. ANDRADE: Okay. Thank you.

MS. MACK: Jeff, I believe we're ready
to move forward.

MR. ANDRADE: Okay. So down, the
former 13 is now in 602.15(e) (7) and we'll see that in a
bit. And then most of these other provisions also are
(e) (7), right? Yeah, the rest of the -- the next page
also goes to (e) (7). And that was it for the deletions,
and the retention of things in separate and independent
for 14. So any questions on 14 before I move to, yeah, 14
before I move to 157

MS. MACK: There are none.

MR. ANDRADE: So now we'll go to 15.
We insert some new text here just to make it explicit
that the section now includes the, the conflict of
interest controls. So we put that up in the STEM at the
top. The language that we had that was formerly in 15
here got moved down later, later into the, into the
section. And then the rest of this is sort of conforming

to create a new E where all of the controls around
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conflict of interest would reside and would be referred
to from other places in the regulations. Jennifer, sorry,
I didn't mean to Jjump.

MS. MACK: You're not stealing my
thunder. Jennifer.

MS. BLUM: So I just, and maybe this
hopefully is for the benefit of everything -- everybody.
I just want to make sure on 2 that I understand. So this
is -- we talked a lot about the relationship between
standard setting bodies and decision-making bodies. And
so here I just want to play out to make sure that what I
think is okay is okay. So you have a commission. The
commission has, as many boards do, subcommittees, right,
on various different topics. In this case, there's a
standard setting subcommittee, right? In this instance,
you would include, I'm not saying everybody has to do it
this way, I'm just using this example because it's sort
of the norm, right? So in this example, you would, for
the purpose of the regs, consider that subcommittee to be
a standards-making body. Right?

MR. ANDRADE: Yeah, and we had
internal discussions on this, and I think most of the
people were thinking that the standard-setting body was
subordinate to it. I mean, it could be parallel, but what

this is really dealing with, if there's an overlap in
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members between the standard-making body and the
decision-making body, the people that participated in the
standard-making activities could not vote as members of
the decision-making body on those standards.

MS. BLUM: Except. That's why I asked
my question. So you say that they can't vote if they have
any effect on any institution or program that such member
as an officer, director, or employee of. So the public
members could. So far. So just to play out my scenario.
So if you have a standard setting subcommittee and let's
say it's made up of three members that are schools and
two publics on the standard setting, the publics would be
allowed to vote, but not the schools, which is fine. I'm
just asking.

MR. ANDRADE: Yeah. And I had actually
cleaned up some of that language on, directly or
indirectly. But yeah, so if they -- essentially, if they
don't have a dog in the fight, you know, that yeah, they
can continue to vote.

MS. MACK: Thank you, Jennifer. Thank
you, Jeff. Michale, over to you.

MR. MCCOMIS: Thank you for that
clarification. I wonder if, in order to make it more
clear, because I think what I heard you say is that it's

not a mandatory committee. It's a standards and policy
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making body. So would it, would it be better to change
the article from the to a, ensure that members of a
standards and policy making body, which may include
members of the decision-making body.

MR. ANDRADE: Yeah. Let us take that
back just to make sure. But I believe we are -- decision-
making body is already in the current regs. I am -- off
the top of my head, I cannot recall an instance where
standard setting body is in there currently. I don't, I
don't believe it is, but I just want to double check that
we're not overriding something else. So, but we'll --
yeah, we'll take that one back. We'll get back to you
after lunch on that one.

MS. MACK: Please.

MR. MCCOMIS: Just a quick question.
So, to drill down on Jennifer's example, then. So a
standards committee subcommittee makes a recommendation.
They're not setting the standards. In many instances, the
subcommittee makes a recommendation to the decision-
making the full board. So what this would say is, yes,
those members that were -- those conflicted members, not
the representative of the public, the conflicted members,
they couldn't then also then vote as part of the
decision-making vote. But they can still be, you know,

present, or they're not excluded entirely from the
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process. They just -- their vote is essentially already
been recorded as the proposal going upstairs to the
decision-making body. Okay.

MS. MACK: Thank you, Michale. Magnus.

MR. NOBLE: Yes. So paragraph two
reads ensure that members of the standards and policy
making body, which may include members of the decision-
making body, do not vote as members of the decision-
making body on the setting of standards or policies
affect any institution or program that such a member is
an officer, director, or employee. So, could owners of
the school or shareholders of the school vote to accredit
the institutions that they own and directly channel
Federal Title IV into their own pockets, essentially?

MR. ANDRADE: The owners of the
school, would be I mean, I'm assuming in this instance
here that they're not, I mean, that they're affiliated
with the school. Correct? I mean, why -- in what instance
would they be considered a public member if they own the
school?

MR. NOBLE: Yeah, I understand that.
But that was part of our proposal that we submitted
included the word owners, so.

MR. ANDRADE: Yeah, but it wasn't in

your —-- 1in your zeal to sort of try to apply this
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differently to for-profit schools, I think you went too
far. And so, but I don't see an instance here where you
would have an owner who would not be affiliated with the
school.

MS. MACK: Magnus, I'm happy to give
you a follow-up if you have it.

MR. NOBLE: As long as others at the
table feel that that's adequately covered in the
regulations, then I think I'm okay with it.

MS. MACK: Okay. Thank you, Magnus.
Rebecca, please.

MS. BUSACCA: So under this, I mean,
it almost seems like to me that the key to compliance
would be, as you pointed out, and by the way, thank you
for all this hard work. Sorry, I didn't say it earlier. I
really appreciate how far this has come. It's incredible.
So we have to have a completely separate, non-voting
standard setting and policy group in addition to our
decision-making body.

MR. ANDRADE: I think it's this one 1is
a may, right? So I think Mike had brought up the instance
where the decision-making body may be -- it may be the
same entity.

MS. BUSACCA: So that could include

academics that are part of our standard setting. Okay, so
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that's good. I just want to make sure I have that on
record. Thank you.

MS. MACK: Thank you, Rebecca. Bill,
you have the floor.

MR. HATHAWAY: I just have a question
from one of our constituencies. And the way this is
conceptualized, they're asking if you make -- can you
make decisions just not on your own institution or
something more. But this seems to me like this is
referring to the approval of (inaudible) or is that in
decision-making application of the accreditors?

MR. ANDRADE: So, this is, excuse me,
and I may have misspoke earlier. This is dealing with the
situation of the making of standards and policy.

MR. HATHAWAY: So these folks that
can't vote on doing that, if they're writing the
standards or policies. Later on, if they're on the
decision-making body, when they are applying the adopted
standards in their accreditation business recognition
business, they could still participate in that.

MS. DAGGETT: Yes, just not for their
own institution or program.

MR. HATHAWAY: Right. Okay, thank you.

MS. MACK: Thank you, Bill. Thank you,

Beth. Michael, you have the floor.
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MR. SHIRES: And maybe I'm Jjust not
thinking about this right, but if a, if an, if an agency
has, has the decision-making body making the standards,
does that then exclude the entire decision-making body
from voting once they've? I guess I'm trying to figure
out if that overlap plays in here. If you had an
accreditor that used the governing board, for example, to
actually make the policies. Would this work?

MR. ANDRADE: Well, we'll flag that
scenario just to make sure that it, that it works. But I
appreciate you bringing that up, Michael. Thank you.

MS. DAGGETT: In that scenario, I
think it would go back to the discussion, is that only
the -- only anybody who is not in conflict. So, not a
member that is impacted by those standards would be able
to vote. So it may be limited just to the public members,
or if there are other members who are not, you know,
otherwise conflicted that way.

MS. MACK: Thank you, Beth. Jennifer,
do you want to speak to that, too?

MS. BLUM: Yeah. Well, I just don't
think that there'd ever be a, I mean, I could be wrong,
but I -- because I don't want to speak like as if
everybody is the same, but in my experience, most of the

commissions have just like with any other board, you
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know, you have the subcommittees. And so I don't think
you're ever going to get in a situation where the entire
board is starting the -- is doing the standard setting
process. That already doesn't happen, I mean, frankly,
one of the reasons I'm okay with this is the entire board
isn't sitting down and writing all the standards itself
anyway. Right? I mean, it's a subcommittee that goes
through the whole process, and then it goes to the entire
board.

MR. ANDRADE: Yeah, that’s what we
were assuming how it normally worked. But I do think to
Mike's point, we probably need to make sure that
everything's buttoned up with variations of that because
we don't want to obviously create a loophole, and we
don't -- we want to be consistent across the board.

MS. MACK: Do you have follow-up,
Michael?

MR. SHIRES: Yeah. I was going to say
the one scenario where that might emerge is if you have a
brand new accreditor that, you know, has a single board
and is small, that would be the case.

MS. MACK: Thank you, all. Rebecca, I
have you next. No problem. Bill, I have you next.

MR. HATHAWAY: So I don't want to get

into too many hypothetical applications, but just
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quickly, if you're having an agency do a comprehensive
update of their standards, you might have all of the
commissioners working on them, but on different sections.
So if they took these as separate votes, would they be
excluded from voting on other sections, but not the ones
they worked on, or how do we handle this?

MR. ANDRADE: I'm glad you're working
on this and not the student loan stuff, because that's
really getting down into the weeds. I would say if
there's -- 1f the way this reads, if the body is making
the decisions, even if it's parsed out the fact that you
were on that body that was, that was making the rules,
sort of conflicts you out from making the decisions on
the approval, whether or not you personally worked on it
or not.

MS. MACK: Thank you all for this
discussion. Are there any final comments or questions
before we move on? Okay.

MR. ANDRADE: Jennifer, as the most
vocal opponent of these regulations.

MS. BLUM: Just for the record, he's
joshing me from the press the other day because I got my
nose bent out of shape by being called an opponent,
because I don't view myself as an opponent.

MR. ANDRADE: I'm glad you got that on
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the record that you're not an opponent. Thank you. You
get --

MS. MACK: Reverse psychology at its
best. Okay, Jeff, back to you to move us along.

MR. ANDRADE: Okay. Where are we now?
All right, so we're past the decision-making body. Any
other issues on the changes on this page?

MS. MACK: Michale, please.

MR. MCCOMIS: This goes to the point
that number 5 that Jennifer had brought up earlier as a
proponent of these changes. And that is, again, we have
or professional organization. And because this is the one
that we talked about yesterday, is the importance of the
triad, I wonder if it might not be useful to include,
about halfway down the paragraph, a non-regulatory
professional organization.

MR. ANDRADE: We'll look at that. We
may be able to explain that away more in the preamble as
well. It is not, I will state on the record, it is not
our intent to interfere with communications that
typically occur within the triad part of the oversight.

MS. MACK: Follow-up, Michale.

MR. MCCOMIS: Just quickly, one more
thing. We also just want to make sure that we're not

inadvertently excluding the opportunity for public
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comment here as well, and kind of the soliciting feedback
bit. So just -- it might be useful to, you know,
excluding any, any opportunity for public comment at the
end of that.

MR. ANDRADE: So you're asking to
restore the language that we had in there at the end?

MR. MCCOMIS: Not necessarily restore
it, but just a more -- a simplified version of Jjust
excluding any, what did I just say, any opportunity for
public comment.

MR. ANDRADE: Okay. We'll make a note
of it. We'll just double-check and see if I can —--
there's something we can do there.

MR. MCCOMIS: Yeah. Excluding any
opportunity for public comment.

MR. ANDRADE: Okay.

MS. MACK: Thank you, Michale. Thank
you, Jeff. Jennifer, you have the floor.

MS. BLUM: Yeah. I mean, Michale
basically just covered it, but this is the one where I do
feel like on professional organizations Jjust needs to be
crystal clear that we're excluding the states. And
licensure boards. I mean, Jjust in general. And then on
Michale's point. I mean, just to put the example out

there, like when we are standard setting is, you know,
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when agencies are standard setting, they go out for
public comment, they're going to get feedback. There's a
pretty decent chance that they're going to get feedback,
especially the specialized from the professional like --
from professional organizations. And we want that, right?
I mean, that's the place where to Michael Shires,
yesterday we were talking about transparency. Like we
want transparency in the public comment piece. So it just
needs to be really clear that when we're doing policy --
and by the way, the other way around too, right? Like,
not that you're prohibiting that, but the licensure board
and the state is considering something that could affect
the accreditors. You want the accreditors to be able to
openly and publicly file comments. So like, that's the
place where I actually don't -- I mean, you could do it
in preamble, but I actually think you actually -- you
want -- because you're -- you want the transparency, I
think you actually might want it in regulations that
you're excluding opportunities for public comment.

MR. ANDRADE: Yeah, I think it's our -
- you know, it's actually part of our intent not to have
that input. But if folks think that is important -- if we
were to put it in, I think we would want to have public
disclosure of any feedback that came from our -- such an

entity as opposed to something that was, wasn't
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transparent.

MS. MACK: Follow-up Jennifer?

MS. BLUM: Yeah. I'm all in on the
separate, you know, I'm all in on the separate and
independent and the separations. Realistically, I also,
though, am really supportive of expert -- you know, of
professionals in the field being able to comment openly
in an open setting. And so I don't think you want
anything that implies otherwise.

MR. ANDRADE: And of course, the
intent here is to avoid collusion, right? And then, you
know, insider back and forth. So again, if the thought
here is that some of those communications could be
helpful, I think we might be willing to have something in
there that, as long as -- like if it was an if it was an
affiliated group, as long as that information was made
and somehow accessible to the public, where you could see
it was informal in writing. We wouldn't we wouldn't want
obviously affiliated trade associations giving policy
suggestions if they were not available to other, other
folks to see.

MS. MACK: Please.

MS. BLUM: Michale. Do —-- Michale
McComis, do you make comments public? I'm not putting you

on the spot. Do agencies put -- make their comments -- T
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know, sorry, like when you're doing standard reviews and
policy-making -- like I know people file comments, but
then are the comments available?

MR. MCCOMIS: T think some agencies do
and some agencies do not. And that was going to be -- can
I --

MS. MACK: You already are.

MR. MCCOMIS: There's already another
requirement that requires agencies to send out -- to post
a what we call a call for comment on any proposed
changes. So you can't restrict that. That is a -- that 1is
an open forum public comment period that pretty much any
entity, constituent, corporeal being can respond to. And
so —-- but I think that that's -- that is the -- that's
the appropriate avenue for a professional organization to
be able to put its views forward. The standards and the
decision-making body is not required to take any of the
comments that it receives, but that is part of the open
forum and the open comment period that, you know, a
student, a graduate, an employer, another institution,
another agency says, hey, did you consider this, and we
think that you should in your decision-making about
setting standards.

MR. ANDRADE: And I understand that's

what you do. We do have a concern, however, that in these
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relations where -- in these situations where such
conversations are restricted, if you were to have that in
your process, we want at least a minimum for those
entities that we at least have public disclosure of the
comments that they make on your policy if it's a
professional organization, for example.

MS. MACK: Michale, I do have you in
the queue for a new topic. I'll circle back. Jeff?

MR. ANDRADE: And again, we're not
trying to create new -- a new situation here, but again,
there is the potential for -- I think everybody
recognizes that there is a potential for conflict
information -- conflict of interest between a profession
and the accreditation standard, standard setting for that
profession.

MS. MACK: Thank you. Rebecca, I had
you next.

MS. BUSACCA: So, and I agree with
that. I think we need to have those provisions. I'm happy
that you're revisiting it. So if it's okay, I'd like to
move to number four and just get some clarity on the
definition of sharing and whether or not this precludes
legal agreements about the utilization of resources
rather than sharing of resources.

MR. ANDRADE: Whether there was a
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legal agreement?

MS. BUSACCA: A legal agreement. Let's
say I have a legal agreement to hire you as my staff
member. And you have some affiliation with the trade
association. So this is not really sharing. I'm not
sharing you. I'm hiring you separately, or I have a legal
agreement to leverage maybe a similar HR platform. I'm
just curious. Maybe Jacob or Beth do have thoughts on how
this would play out.

MR. LALLO: All right. Can you repeat
that? Because I want to make sure I'm getting all of the
details of your question here.

MS. BUSACCA: So it indicates that the
agency, they do not share or no, sorry, does not share
resources. So using the term share. So, you know, sharing
implies that we're just, you know, having this kumbaya
moment. We want to collaborate and maybe use the term
collude. So what if I had a legal contract to hire the
same person that's --

MR. LALLO: That's sharing.

MS. BUSACCA: That's sharing.

MR. LALLO: You found a legal way of
sharing. It might not be a nice kumbaya singing around
the fire version of sharing, but it's definitionally

sharing. You're both parties to the same contract to hire
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the same person.

MS. BUSACCA: Okay. Thank you.

MS. MACK: Thank you, Rebecca. Thank
you, Jake. Bill, you have the floor.

MR. HATHAWAY: Just a clarification
from an earlier discussion on number four. We talked
about the situation where you might have a trade
association and the accrediting entity in the same
building, but where the trade association isn't the
landlord or older, they're separately leasing. That's not
allowed, I think, under this language, but there seem to
be some openness to that in an earlier discussion.

MR. ANDRADE: Yeah. And when we
discussed it, I think we felt comfortable sort of staying
within the same building no matter who -- because it
became complicated when you started getting, well, if the
person owned it, and what if the person subleased it? And
what if the -- you know, like -- and so we just said,
there's a lot -- most places, there's at least more than
one building. So don't be co-located, please.

MR. LALLO: And actually, if I could
jump in real quick, I want to go back to Rebecca's
question. I want to clarify. We're talking about you
being part of the same contract. This isn't that you

can't buy from the same vendors or have like, you can't
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both have, you know, the same internet company. This is
if you're legally working together and, you know,
soliciting bids together or hiring the same people and
sharing the load.

MS. MACK: Thank you all. Michale, T
promised I would circle back to you if you had something
additional beyond the response to Jennifer. Okay. Thank
you. A.D. I had you next in line, but your card is down.
Shall I move on? Okay. Thank you. Jennifer, you have the
floor?

MS. BLUM: Yeah, I was just going to
say, so, Rebecca, in the legal space, we call those
shared services agreements. So —-- but that wasn't my
comment. I did, you know, as Rebecca was talking, I did
think of one issue that -- and literally this just came
to me and you sort of just touched on it with the vendor
scenario. I could see scenarios in the next two years, a
yvear and a half come up. I'm imagining, I don't know
this, I'm literally speaking off the cuff -- I could
imagine a scenario where some of this smaller specialized
agencies have HR -- have sort of 401K-type situations,
which is -- I'm sympathetic to the unraveling and
separation around healthcare insurance, around -- so I --
because it's to the benefit of the employees cost-wise.

So I would ask for some sympathy. I'm not asking for a
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change. I'm just saying that the Department might want to
think about what they're thinking about in terms of the
transition piece in the preamble, in terms of we don't
want to upset people's -- you know, the benefits that
they receive currently. That's not the point, I don't
think. They should have been freestanding, in my view,
from the get-go. But now I think the unravel piece could
be complicated at the -- sort of that piece, the
healthcare and pension piece. So I guess I would just ask
for -- nobody has asked me to say this. It's just
something I just thought about where I'm like, yeah, that
could get -- the unravel could get tricky.

MR. ANDRADE: So, are you talking
about something like a -- an ADP-type situation where the
employees are -- yeah, like, yeah, like for payroll and
things like that?

MS. BLUM: I'm not even just thinking
about that, although that's a good example too. I'm
actually less concerned about that. I'm literally
thinking about like in healthcare, right? When you have
like subsidiaries, I'm just going to use that word. And
I'm not naming any names of any association or anything.
But when you have a bunch of subsidiaries, right, you get
better benefits out of your 401K just -- or out of, I'm

sorry, out of your healthcare insurer, right? The more
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people you have in a health insurance policy, the more
generous an employer can be or the less expensive the
premiums are. Like the unbundling of a healthcare policy,
like a smaller company often -- that's why they have
bundled insurance.

MR. ANDRADE: So you're talking about
something that's generally bespoke and customized between
some entities so they can get better buying power for
their employee benefit.

MS. BLUM: Exactly. And I'm not saying
that they shouldn't unbundle, I'm just thinking in the
time frames and in the cost to the employees and stuff, I
think there should -- ought to be some consideration. I
don't know how.

MR. ANDRADE: Would you be open for us
to have a question in the preamble to talk about some of
these arrangements?

MS. BLUM: Yeah, because I -- I'm
speaking off the cuff. I don't -- have no idea whether
this problem exists.

MR. ANDRADE: Yeah, to me, at least on
its face, to the extent that there's something that
brings the organizations together, we don't necessarily -
- you know, and it's Jjust those two organizations as

opposed to -- I think we would be more open to the
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general, like there's hundreds of organizations and like,
like you think about TIAA-CREF or something like that,
right? Like that's obviously, you know, very broad. So I
think if we -- I don't think we can answer it here and we
can't answer it in the time that we have available, but
we're open to having a question around the various
structures that are out there.

MS. BLUM: I could see a result where
the time frame just for that piece, it gets elongated,
like down the road in a rulemaking process where you keep
the, the rest of the separation as-is because two years
is pretty long. But if, for whatever reason, because
you're only changing healthcare once a year, right, where
it gets elongated.

MR. LALLO: I mean, on that logic,
though, having dealt with this because I went to a law
firm that broke up, you -- the easiest way that you do it
is when you separate part of the agreement is, you know,
the parent entity that's breaking off the subsidiary pays
out a one-time bump to employees that covers the gap. So
they can arrange this on their own, too, in ways that I
think probably solve this problem. But again, like Jeff
said, we're open to taking -- or writing a question on
this.

MR. ANDRADE: But particularly on the
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unwinding of the arrangements, yeah.

MS. MACK: I think there's a couple of
others that want to speak on this. So Mark, I'm to you,
and then Michale, I'll be over to you. Mark, please.

MR. BECKER: I believe we can answer
this. There are entities that actually will bundle
together small organizations and provide the benefits.
This whole conversation is pointless.

MS. MACK: Thank you, Mark. Michael.

MR. SHIRES: Well, in the interest of
adding trivia to pointless, there is a word missing, I
think at the end of two. Can I just -- it says, as
members of the decision-making body on the setting of
standards or policies that affect any institution or
program that such a member is an officer, director or
employee, it should have an of which or in which
somewhere in there.

MS. MACK: Thank you, Michael. Siri,
you have the floor.

MS. TERJESEN: Okay. Thanks so much. I
originally put my card up on the points we've covered,
but in some areas there really is only one vendor and I'm
also sympathetic to the HR benefit insurance. Let me just
raise a couple scenarios. The revolving door. So board

members who formerly served in the affiliated
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association's governance who -- that's a question mark.
Who determines whether this transition in office space
has occurred? Is there some sort of certification or
report? And what happens if a staff member leaves the
trade association and immediately joins the accreditor?
That's it.

MR. ANDRADE: So if I'm hearing -- are
you thinking that there needs to be some kind of
exclusions?

MS. TERJESEN: I'm just giving you
some scenarios and thinking whether this language is
appropriate. But yes, those are -- we know the revolving
board. And like PCAOB had such a cooling-off period.
That's all.

MR. ANDRADE: This -- if you're open
to it, this may be something that we want to have public
comment and think about additionally, because I -- it is
-- it's something that we had not considered, the
revolving door aspects of it, and whether or not that
crosses the bar in terms of whether there should be
conflict of interest around that.

MS. MACK: Thank you, Jeff. Any
follow-ups here before I move on? Thank you. Rebecca, you
have the floor.

MS. BUSACCA: Yeah. Just a quick
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comment on the space. So if they have a WeWork space, I
just want you to think about this, Jeff, because, you
know, these things are going to come up today. These are
very small organizations. You never know. So is the
protection clause in here that the CEO is signing off on
the separate and independent provision so that -- let's
say we are sharing a WeWork space down the road. Like
how, how -- I'm just putting it out there because I could
see that definitely coming up and, yeah. Sorry, I had to
say it.

MR. ANDRADE: Yeah. We still feel
pretty comfortable with the same building. And T
understand that there are -- I mean, I -- I've had them
in the past. There's WeWork, there's Regis. There's
different companies out there where you have a common
address. You're co-located, you're not necessarily there
the entire time, but I think if you read this on its
face, you -- it -- it's just, it's bad optics. It's
probably not good compliance to have the same address.
Even though that may be some kind of prestige address in
the, you know, in the city. I mean, I think I had like a
1201, you know, Pennsylvania Avenue, one that looked
really good on a business card. There was like 500 other
entrepreneurs with the same address. So yeah, I -- we

discuss it, but I think we're -- same address means same
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address or same building means same building.

MR. LALLO: I think we're even less
sympathetic in the case of like a WeWork, because there
really is no, like no firewalls in place to ensure people
aren't crossing over. And on top of that, it's a WeWork.
So it's not like nearly as difficult for you to break
leases. You're not locked in for years and years and
years. So it's -- I think that that's actually kind of
the extreme example of where we're not super sympathetic,
yeah.

MR. ANDRADE: And that's actually --
and one of the reasons why we didn't get into like who
leases what, because we didn't want, in those situations
where there was a network, to say, oh, well, you know,
they -- this -- the owner of this site has facilities,
you know, 500 facilities around the country and therefore
that would taint all of those organizations. So we pretty
much stuck to the same building.

MS. MACK: Thank you. Any final
questions or comments before we move on? Magnus, please.

MR. NOBLE: Just, you know, student
naivete here, but asking, when you, when you mean same
building, do you -- does that exclude like a landlord
owns the building and there's suites A through D and two

somewhat related associations have —-- rent suite A and
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suite C. That's the same building but not necessarily the
same address. So Jjust, just asking that.

MR. ANDRADE: We say building,
correct? Building is building.

MR. LALLO: If line one of the address
is the same, you're out.

MR. NOBLE: Fair enough. Just thought
it was worth asking.

MR. ANDRADE: If, if it's storage
units, maybe not. If they're in unit A or B, but building
is building.

MS. MACK: Thank you all. Jeff, let's
move forward.

MR. ANDRADE: All right. Any other on
this page before we flip? Going, going gone. Okay. This
actually brings us to the last page. And this is really
the test of -- and we -- if you recall the prior language
of -- and my hat goes off to both Dave Musser and Jake
for taking multiple shots at simplifying this. But I
think we've streamlined the language here on restricting
access to employment, what we mean by that and what we
mean by the exception to that. And I'll give you a chance
to take a look at that because that's all new language.
But if you want to pull the old language and look at it,

it's a substantial improvement over what was there
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before.

MS. MACK: Bill, will you get us
started?

MR. HATHAWAY: So yeah, I think this
is more straightforward. Just a question. I think a
little bit higher up, seven -- is it A maybe. So, this
allows for the restriction if it's necessary to protect
the public and, and access to the regulated area. If we
go down then towards the end of this section, so number
C, so there could be a benefit to the association. But
you're doing it because of public necessity at the same
time. Would this be in conflict? I mean so you can only
do something that's -- protects the public if it doesn't
in any way benefit the guild. I just want to be clear
that the public protection -- if that's the reason, even
if there is an incidental guild benefit, it's not
prohibited by this.

MR. ANDRADE: No, because you have
that wane of benefits in B. So I think there's a --
there's an implicit assumption that there may be
benefits, but the overall benefits to the public that
way. And that's really where the test is.

MR. LALLO: Yeah. I think this is not
directly identical, but it's similar to the logic that

underpins 501 (c) (3). Something can be incidentally
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beneficial to an organization and not harm its nonprofit
status. But if it rises to the level of the entire or the
majority of the reason you're doing it is to benefit
yourself, it's no longer beneficial to the public.

MS. MACK: Thank you. Michale, you
have the floor.

MR. MCCOMIS: So under the scenarios
around why an agency may need to make some changes, is it
-- would it be useful to include with the exemption of
requirements set by the states --? So there may be a
scenario where a program length, a credentialing standard
is not driven by the agency itself, but instead by a
state licensure -- licensing entity. Would those be
automatically exempted out or do you still want them to
send that to the Secretary as clear and convincing
evidence for why say, for example -- yeah, exactly. It's
not being driven by anything other than a state entity.

MR. ANDRADE: So you're saying to come
in compliance with a state requirement, you would have to
make the -- these changes that result in changes in
accreditation?

MR. MCCOMIS: Let me -- I'm just
flagging that for you because those circumstances can and
do exist and come up.

MR. ANDRADE: You know, in my concern,
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I'm going to have a sidebar with Jake and maybe Dr.
Barker in the back for a couple minutes. My concern is
that we don't create a loophole or a back door to
credential inflation by having people go to the states
first and then come back. So if you wouldn't mind, T
would like to have a little sidebar on that. This is the
last issue. So if there's any other ones, we'll do that
and then we'll come back.

MS. MACK: Michale, did you have
follow-up?

MR. MCCOMIS: I do have a follow-up on
that. Just -- it may also in that same vein, under the
very last three (A), (B), and (C), and I haven't given it
enough thought yet to -- but maybe adding -- I know we
say clear and convincing up above; I like cogent better,
but clear, you know, convincing, but maybe without a
demonstrated need might be an additional way to at least
provide some guardrails that you're looking for under
capital (A), (B), and -- or at least under capital (&)
and (B). And then under capital (C), decreasing the
availability of education or training in a manner that
primarily for the purpose of benefiting instead of in a
manner that may benefit. So I'm suggesting primarily for
the purpose of benefiting any related associated or

affiliated trade association.
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MR. ANDRADE: Sorry. I'm trying to
track where that --

MR. MCCOMIS: I'm sorry. That's a very
last one at the bottom, capital (C). So what we're saying
here is that for the purpose of this subsection,
restricting access to employment includes decreasing the
availability of education or training in a manner that --
or in a manner primarily for the purpose of benefiting,
because there may be benefits that come to a trade
association that are incidental. It's not for the purpose
of doing that. And so it may benefit them, but that's not
the primary purpose of it. And so I'm just suggesting
that putting some --

MR. ANDRADE: I think where that
becomes challenging for us, and I'll let Jake talk to if
he has any more thoughts on that, is, I think it's very
difficult for us to prove intent on that as opposed to,
does —-- either it does or it doesn't benefit them. So —--
but I mean, Jake, I don't know if you have any more.

MR. LALLO: Yeah, I think Jeff's point
there is correct. I think the other part relating back to
something else you said. We chose clear and convincing
because that's an evidentiary standard as opposed to
cogent, which is, just, you know, not --

MR. MCCOMIS: It's a nice word.
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MR. LALLO: -- (inaudible) fixed
meaning. It's a nice word, but it doesn't have a fixed
legal meaning. It would just mean intelligible. So yeah,
I think it already captures that as so long as the
benefit is, you know, incidental, it's fine. I don't
think we need to add more specific or additional language
in here. Frankly, part of the exercise we went through
with this was trying to cut out as much as possible,
because we found the more words that were there, the
harder it was to read the section. So I think the
permutation you're already covering is captured,
especially because it talks about, you know, the public
necessity for the restriction. But if you have specific
places you think that could be improved, I'm happy to
consider looking at it. I gotta noodle it a little bit,
but.

MS. MACK: Thank you all. Rebecca, you
have the floor.

MS. BUSACCA: Yeah, I mean, I'm on the
same topic. I mean, if I had my druthers, in (C) it would
say increasing or decreasing because there can be
situations whereby, you know, we increase a credential.
You know, AI, for instance, maybe there's some new
technology that comes out, and you need to learn agentic

AT versus some other form. So there's going to be a
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modification in clock to credit hours to grapple with
these changes. So I just -- I -- you know, from my
constituents, this is a real --

MR. ANDRADE: T think the thing to
keep in mind here is we're defining what restrictive
employment is -- or restrictions and access to
employment. So in that -- you know, in the increase in
situation, that's -- we're not concerned about that in
the review. We're really just concerned if an agency 1is
taking action and it's having an economic impact. And
what's viewed as a negative or an anti-competitive
impact, that's where we're trying to restrict certain
activities.

MS. BUSACCA: Okay. Thank you.

MS. MACK: Thank you, Rebecca. Siri,
you have the floor.

MS. TERJESEN: I want to thank the
Keebler elves for this new section. And I also -- on the
point of reduce, I want to ask about -- what about the
situation for the workforce when an accreditor refuses to
reduce the credential requirement? So there used to be a
master's, but it's clear now that you only require a
bachelor's and there's workforce shortages. We can think
of a lot of examples in healthcare. That doesn't seem to

be addressed here.
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MR. ANDRADE: That's a good point. And
what you're talking about is real. I mean, we have
people, you know, getting bachelor's degrees when they
can —-- for an RN when they can get an associate's degree
for an RN. And there's, you know, yeah, social work.
There's lots of examples. And then there's the most
egregious examples where people are just -- where
everybody wants to be a doctor. And so that's a good
point. We'll take that back. If there's anything that we
can think of here in the remaining time -- 1f not, I
think that's something that we could handle at final.
Good point. Thank you for bringing that up.

MS. MACK: Thank you, Siri. Thank vyou,
Jeff. Jennifer, you have the floor.

MS. BLUM: Yeah. I mean, in general,
I've talked a lot about this subject, and in general, I
like this provision. Having said that, I -- Michale, I
want to go back to something Michale said and really urge
that maybe in sub two, it says something that says
without demonstrating the need because taking steps to
increase -- I think it's kind of funny that I'm saying
this, but taking steps to increase credentialing
standards, There are situations, as Rebecca said, where
that actually is necessary to increase access for

employment. I mean, that does happen where you need to be
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certified. I'm going to take it down to the low
credential level, but like you need to be certified in
some form of technology to be able to do X, Y, and Z. So
as much as I can't stand overinflation in credentialing,
there are examples where it increases that. So I really
would urge that in two, like after -- you know, somewhere
it says -- you know, and like for the purposes of this
subsection, restricting access includes -- or I don't --
somewhere it needs to say unless you've demonstrated.

MR. ANDRADE: So, but don't you think
that that's covered in the analysis that's done with
regard to the public benefits outweighing the reduced
access?

MS. BLUM: Well, so this gets me to my
second gquestion, which was going to be about the process
for this, because it says, you know, provides clear and
convincing evidence to the Secretary. So, is this, a)
outside NACIQI, which it seems like it is, which I'm not
arguing with, but it seems like it is. What's the process
for the -- like are you expecting a preemptive approval
by the Secretary? Or are you saying like, the agencies
will do what they do and if something comes up where
there's a concern --? Do you see what I'm saying? Like
it's the process around this.

MR. ANDRADE: So I think that -- I
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think the scenario is -- and we have sort of the
situation in student aid sometimes, right? They have to
take an action or they're doing an action. They know the
action runs afoul of the restriction, but there's a, for
lack of a better word, safe harbor or there's an
exception here. And part of the exception is to tell us
so when we come back and review it, that we have an
opportunity to look at it and you know, can say, no, we
don't believe it outweighs it, we can challenge it. But
at least we want to be aware so that when we're looking
at it, and we see it's over the line, we -- there's at
least a justification of why it was over the line.

MS. BLUM: So then I think seven needs
work because I -- to me, this looks like a pre-approval.
It's -- I mean, just the paragraph.

MR. LALLO: T don't think it's a pre-
approval. But, you know, we always encourage people to
interface with the Department and talk through things.
But as my boss used to tell me before, I ran up a bill on
something, pay for it and show your work. So this is --
you know, if you wait and do this afterwards, you know,
we would want to see it clearly documented because there
is a chance we could disagree with you. So while we would
encourage, you know, accreditors to work with us

affirmatively and key us in on things, I think it is a
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notification at the end of the day and we want the work,
you know --

MS. BLUM: Well, I think you need --

MR. LALLO: —-- (inaudible) but --

MS. BLUM: So I would just say you
need to say that somewhere in the preamble or in the
document, because by putting in clear and convincing
evidence, I mean, I read that and I went, whoa, that's
like the highest bar evidence legally.

MR. LALLO: One step down.

MS. BLUM: One step, okay. So one step
down from being a really high bar of review. And so
that's why I was like, wait, they're going to apply --
that looks like a pre-approval. So I just think that
seven needs work.

MR. ANDRADE: Yeah. It's not a pre-
approval. I mean, the language that was there before
still had clear and convincing evidence as well. It just
didn't have like, who. They just said they demonstrate
using, using this. So, you know, we introduced this
concept of the Secretary because it had to go to
somebody. And so -- and again, it's not an approval
process, it's more -- it's a notification process. And
again, I think it's something that I think we have an

opportunity to challenge, but we're -- I don't think we




2026 Negotiated Rulemaking - 5/20/26

51

would -- we're not looking at this as a you can only do
this after we approve it.

MR. LALLO: There are other places in
the regs where we do things similarly, I hate to keep
going back to changes in ownership, but in an excluded
change in ownership, you don't have to get pre-approval
from the Department to go through that or reach out to us
with a 90-day notification. You can just do it. However,
if we get your notification and realize it wasn't
actually excluded, it's an unreported change in ownership
and it becomes a big deal. So in those cases, we always
encourage people to reach out to us and work with us to
make sure it actually is what you say it is, but it's not
legally required that you do it ahead of time.

MS. MACK: I know you want to respond,
Jennifer. Very briefly.

MS. BLUM: I have a friendly
amendment. It's, provides notice with clear and
convincing evidence to the Secretary that.

MR. ANDRADE: Yeah.

MS. MACK: Thank you. Michael Shires,
thank you for your patience.

MR. SHIRES: So a lot of kind of
really important concepts in the conversations over the

last couple of days have been talked about moving to the
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preamble. And so one of the things I just kind of want to
get on the record is what the role of the preamble is,
its enforceability, and how it affects the implementation
of the rules. So maybe this is just my own ignorance, but
I just want to make sure I have the right understanding
of how that fits into things. It helps us, I think, to
decide whether something belongs there or in the language
of the regulations.

MR. ANDRADE: As someone has written a
lot of regulation, I think what we try to do here -- the
preamble is not the force of law as a regulation is. The
-- you know, and -- but there are instances, I think,
where when we have discussions around the table and we
say, well, this word isn't clear, in the interest of
providing clarity to someone who may not be in the field,
for example, sometimes it's better to have the -- you can
elaborate more and discuss this more in the preamble,
because you're not really looking for the force of law in
the preamble. You're really just helping -- trying to
help the reader understand the concept better. Now there
are administrations, they typically fall on one party
more than the other, but both parties do the same, where
they use the preamble to try to regulate instances, maybe
after the fact. We're very cognizant of that. And even

when we do Dear Colleague Letters, we say the, you know,
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the preamble doesn't have the force of law. And we don't
try to put a -- we don't try to put additional
restrictions that aren't in the regulations already
through -- via the preamble. So -- and Jake, tell me
where I got this wrong.

MR. LALLO: No, I think that was a
great explanation. I think the only thing I would add is
the preamble, I don't want to make it sound like it
doesn't do anything. Beyond in terms of like having legal
force, it doesn't. But what it does do is it constrains
future Department's a little bit, because it is an
affirmative statement of policy and how we interpret the
law and the regulations that we just created. So anytime
the Department wants to move off of those, we are now
obligated to explain why we don't think that that was
correct anymore. So it's also very useful for what I call
archeology, which is anytime we have to go touch these to
figure out why we did something and go back -- and it
gives you -- you can see very clear timelines of the way
the Department has interpreted things over time. And it's
useful both in terms of figuring out why we're taking a
certain action, but also for future administrations to
try to build out ideas more fully.

MR. SHIRES: Thank you. That's very

helpful.
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MS. MACK: Thank you, Jeff, Jake,
Michael. Ray, you have the floor.

MR. RODRIGUES: Thank you. And I'm
passing these comments on behalf of my colleague,
Chancellor Duffey. I'll start with my own observation. I
think the goal of what we're trying to do here is wvalid.
Credential inflation is a very real thing. And I think
it's -- this is an opportunity for us to address that. So
we should. That said, during our first week, my colleague
submitted a proposal to allow quality improvements that
are genuine. He agrees with points that Rebecca has made
both this week and the last week, that standards do
evolve and change, and that technology may dictate a need
to maintain quality to change. The question he has that
he's asked me to ask is, would these revisions allow for
a change driven by quality or would that -- or would
these restrictions as they -- have they been laid out --
as they've been laid out, restrict them from making a
change like that?

MR. ANDRADE: So I guess I'm trying to
make the connection. This last paragraph that we've been
talking about is really talking about restrictive --
restrictions to employment, and under what circumstances
is something not, not covered under that. So we're really

not trying to focus on sort of the improvement part of
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it. We're really focusing on when is —-- when are certain
actions restrictive from a competitive standpoint? So if
you think -- if the thought is that there should be more
emphasis on quality in terms of the exception, we can
certainly have that discussion and take a look at that.
But if the primary goal is to increase quality, there's
probably more appropriate places in the regulations where
we could address that.

MR. RODRIGUES: We'll take that
offline.

MR. ANDRADE: Okay. Thank you.

MS. MACK: Thank you, Ray. Bill, you
have the floor.

MR. HATHAWAY: So I just want to
briefly say, because of the examples we've given, that
although I certainly recognize the problem of credential
inflation, there are situations in which you want to
increase the degree level because of an expanded scope of
practice. For instance, I think in advanced practice
nursing, it's just not feasible to train all that's in
that at the bachelor's level. But it actually is a lower
prescribing practice identity in the primary care space
or other space than you might have with someone getting
an M.D., for instance. So if you think about the whole

field in general, it's a way to expand the healthcare
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workforce and increase access rather than decrease, even
though it's a higher credential. The other thing I would
say related to these considerations is some of the
anecdotes I've heard in preparing for this -- these
rulemaking sessions are for people that have encountered
accreditors who don't really alter the credential
requirements or the expansion, but the way they apply
things without any explicit guidance from their standards
is they'll say to a new entity, you can be accredited for
two years, but you can only have this many students and
it's not a feasible model. But what they're doing is
restricting access to the guild community, but not by
anything that's explicit in their standards, by these
arbitrary kind of applications of things like that. They
might have a rationale, but it's not consistent with
anything they have in policy. And I don't know if this
protects us directly against that. I guess we hope by
disentangling the entities, maybe there'll be less of
that. But I'm not sure, so.

MR. ANDRADE: And again, I think what
we were trying to do here is -- you know, we started off
with the restriction, right, and said, okay, we don't
want -- we want to make sure we're guarding against that.
And then as that got discussed, people say, well, you

know, there may be some legitimate reasons why we want to
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allow that, and you pointed out to some. So -- but I
think the issue that you're -- I mean, there are -- this
doesn't solve all, obviously all of the problems
elsewhere. And I don't know if we could shoe -- if we can
shoehorn it in here, but again, we were looking for,
okay, let's make sure that we're not prevent -- by having
the provisions with regard to restriction to employment,
we're not knocking out things that we want to be
encouraging or that would be otherwise allowable.

MS. MACK: Thank you, Bill. Thank you,
Jeff. There's a number of cards. So I appreciate
everyone's continued patience as I work through them.
Michale McComis, you are next.

MR. MCCOMIS: So to that end, and in
concert with some of the other comments, in (7) romanette
(1), it appears that the clear and convincing evidence
refers to capital (A), (B), and (C), the following three
items. And then you go on to define in romanette (ii),
restricting access to employment. So, I don't read that
necessarily as the clear and convincing evidence
necessarily relates to the definition of restricting
access to employment. And so that's why I had suggested
that under (C) (ii), capital (A) and (B), to the point
that Bill was just making, you just include taking steps

to increase credentialing standards without a




2026 Negotiated Rulemaking - 5/20/26

58

demonstrated need to do so or something along those
lines, increasing the cost or level of required education
or training without a demonstrated need to do so. And
that then has the definition of what those things are as
part of restricting access to employment. It's on the
very last page. It's capital (A) and (B) under romanette
(ii), so the demonstrated need that goes to the
definition of restricting access to employment. I
wouldn't put it up above. Or you could put it in
romanette (ii), but it doesn't really impact (C) the same
way. I mean, unless you want to say there's a
demonstrated need for an associated trade association to
receive some benefit. That's why I think it only -- the
demonstrated need bit only goes to (A) and (B).

MS. MACK: Thank you, Michale. Magnus,
you have the floor.

MR. NOBRLE: Didn't expect to be next.
I apologize, on the display document, I'd want to go up
to page six, paragraph five. And I just want to ask for
some clarity from the Department on what they really mean
by this. So I'm asking where is the allowance for public
comment by related organizations? Is there any way for
related organizations to comment on accreditation
standards? And if so, where is that explained? In

addition to general clarity on what the Department means
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by this particular paragraph.

MR. ANDRADE: So the intent here is to
make sure that there are controls in place so that these
affiliated organizations -- I'll just use that, you know,
the whole encompassing the four types of organizations,
are not participating or not driving the policy-making
process or the standard setting or the decision-making
process of an accreditor. So that’s really the -- that's
what this is getting at. And we are walking the line, as
Mike pointed out, like there may be instances where there
-—- where they want to do that. But we do have concerns
that if they do do that it -- that it's transparent. So -
- but we are trying to prevent because we do have
concerns about industry groups driving accreditation
policies.

MR. NOBLE: Okay. And when you mean
transparent, do you mean available to the public or just
-=7

MR. ANDRADE: Yeah, available to the
public.

MR. NOBLE: Okay. Thank you.

MS. MACK: Thank you, Magnus. Siri,
please.

MS. TERJESEN: Okay. To Ray's point, T

just want to say thank you. And thank you, Mike, for
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those. We can think back to the last NACIQI meeting where
we heard about some good examples of clinical versus
simulated hours in healthcare and in others. But there's
also research that shows that some AI technology is as
good or better than training in some areas. So here's
some potential language as a new (D): maintaining
existing standards governing acceptable modalities,
settings or technologies for required education or
training when research evidence supports that alternative
modality settings or technologies produce equivalent or
superior competency outcomes and would meaningfully
expand access to the profession, occupation, or vocation.

MS. MACK: Thank you, Siri.

MR. ANDRADE: Siri, Jjust to clarify,
you're proposing that the new (D) in seven?

MS. TERJESEN: Yeah.

MR. ANDRADE: And sorry -- and is that
in seven romanette 1 or romanette 27

MS. TERJESEN: For the record, you
have to be careful when you say Siri. Romanette (i)
above.

MR. ANDRADE: Romanette (i), okay.

MS. MACK: Thank you, Siri. Thank you,
Jeff. Michael, you have the floor. Michael, vyou.

MR. SHIRES: A possible friendly
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amendment to seven (i), (A) and (C), the restriction is
necessary to protect the public interest. Having it as
just public, at least in my mind, creates a public safety
or a medical constraint on it in some ways. Public
interest in both places opposed to just public.

MR. ANDRADE: Okay. Yeah, we'll take
it. Any objection? Okay.

MR. SHIRES: By the way, I think that
addresses some of what Ray was talking about too, because
there would then be instances where expansion might
actually serve the public interest.

MS. MACK: Thank you, Michael.
Rebecca, thank you for your patience. You have the floor.

MS. BUSACCA: Yeah, I'm on the same
topic. And Ray, I really appreciate your comments and
Michael Duffey too, how you're coming at it. Because bear
in mind, some states may set much higher credentialing
standards than others. In fact, they may require a very
explicit credentialing exam to be, let's say, a licensed
vocational nurse. And accreditors really don't have a lot
of control over that. So, you know, not to belabor this
point, but if we came back with some new language that
encompasses this credential mobility piece and how states
may establish unique stipulations higher or lower, you

don't want to lower overall because one state may have --
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I mean, I've dealt with California and good Lord, they
have their own criteria for everything. And it's
completely different than the rest of the nation. So
students can't go into their state. There's no credential
mobility. So just, you know, in thinking about where
we're headed with credential mobility nationwide, we
really want to write this in such a way that we don't
hogtie the accreditors on this topic. You know, keep it
simple, but grapple with this issue. So if you give us
some time, we'll come back to you.

MS. MACK: Thank you, Rebecca. Jake,
do you want to speak to that?

MR. LALLO: Yeah. I don't think that
language really belongs here insofar as this is not
really about setting specific numerical standards for
hours or credits. This is just simply stating that you
won't act to increase those hours or requirements outside
of a pretty narrow set of circumstances where it benefits
the public interest. So while I take your point, I think
the patchwork of, you know, state laws certainly creates
a unique issue for both accreditors and the Department
and the schools in this area, I don't think that that
needs to be captured here, because it's a different issue
than the one that we're addressing, which is just simply

preventing accreditors from attempting to, on their own
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initiative, increase those requirements further.

MS. MACK: Thank you, Jake. Any
follow-up, Rebecca, before I move on?

MS. BUSACCA: I just feel like (D),
really -- maybe some, just some modest changes. Jacob, T
don't want to be disrespectful about this, but I just
think that this is going to have some ramifications if we
don't really clarify this. So if it's confusing to me as
an accreditor, like I don't know, I'm -- I, you know,
maybe we noodle over this a little bit more and come back
to you with some suggestions, if that's okay?

MS. MACK: Jeff, can we hear from you?

MR. ANDRADE: Yeah. I'll actually let
our former primary opponent (inaudible) these
regulations. I want to hear her remarks. And then I
would, I would just suggest that maybe we can break. And
so we can do a sidebar, and we could maybe even have a
few sidebars before lunch. And then we can come back and
maybe tell you some changes that we would be agreeable to
and maybe not agreeable to.

MS. MACK: You'll always be just
Jennifer to me. So Jennifer, can we hear from you?

MS. BLUM: I appreciate that because I
don't view myself as an opponent. I'm just going to keep

saying it. I -- so we like, I don't know, 40 minutes ago,
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I think proposed that there be something about unless
required by state law or something. And I -- so I would
go back to -- and just say that we've had around the
table consensus almost it seems with Rebecca's last
comment. So I Jjust think it is just like three words and
I would -- you could limit it in just in (A), you know,
the sub two of saying taking steps to increase
credentialing unless required by state licensure law or
state law. I think state law, because it's not always a
licensure, could be a certification. My other comment
though, the reason my card was up is I don't think I
could support -- I'm going to be really careful, Siri's
proposal. I don't love the idea of using one example of
technology as an example of where the situation might
arise, because there can be many other situations where
something can arise, where it's to the benefit. So I
don't love the idea of putting something about technology
that's that specific in this. And I also just don't think
it fits because it's the opposite of what the provision -
- it's the example -- you would be providing that in your
evidence when you notify as you're clear and convincing.
And that would be clear and convincing. And so you would
be good. So I don't think it's a necessary add.

MS. MACK: Thank you, Jennifer. We've

made our way through all of the comments and questions.
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So I want to thank everybody for this morning's
discussions. Jeff, you mentioned taking a series of
sidebars at this juncture?

MR. ANDRADE: I actually wanted to
have a sidebar with Jake and, and some of the Department
officials with regard to the state -- change in state
requirements and, and how that impacts with this
provision. But I think since we're so close to lunch, we
can probably go through that if anybody wants to stay
that had comments and have some sidebars with us during
the extended lunch period, we can do that. And then when
we come back at 1:00, we'll sort of give you our best and
final on this and try to move forward and then talk about
the language that Beth's been eagerly working on all
morning and -- on 17 and get through that this afternoon.

MS. MACK: Okay. Some informal
sidebars in conjunction with lunch. Beth, what did you
want to add?

MS. DAGGETT: I just wanted to
realize, I believe that the 602.17 that was sent to you,
the green, the things highlighted in green is the really
brand new stuff. The yellow is what we had before. I'm
sorry i1f there's a confusion of that. I'm happy to talk
about that. And that did not -- that was not approved by

Jeff, just so, you know. So, that's on me. So —-- but I




2026 Negotiated Rulemaking - 5/20/26

66

will -- it will be fixed for any final language that you
get, but for our discussion purposes, I wanted to point
that out.

MS. MACK: Anything to add, Jeff? Jeff
is an opponent of the multiple colors.

MR. ANDRADE: I'll go on record for
that.

MS. MACK: Sounds good. I will see you

all back here at 1:00. Thank you.




