To: The U.S. Department of Education
From: Michale S. McComis, Ed.D., Institutional Accrediting Agencies
Recognized by the Secretary Primary Negotiator

Date: May 19, 2026

Re: Definition of an Accrediting Agency and Arbitration Policies

Topic 1: Definition of an Accrediting Agency

Rationale: Accrediting agencies are historically, foundationally, and
definitively peer-review organizations. The long-standing definition
enshrined in the federal regulation acknowledges peer review as a
fundamental component of an accrediting agency. Independent, non-
federal, peer-review assessment has been recognized by Congress since
the inception of accreditation as a gatekeeper to federal funding
programs and to that end the definition should not be disturbed,
particularly as there is no demonstrated exigent reason to do so.
However, to the extent that stating that accrediting agencies may use
non other sources (e.g., financial reviews) where appropriate as a
means to ensure a comprehensive and reliable review of an institution,
adding “and other subject-matter expertise as appropriate” to the

definition may be useful.

Accrediting agency or agency means a legal entity, or that part of a
legal entity, that conducts accrediting activities through voluntary,
non-Federal, peer review and other subject-matter expertise as
appropriate and makes decisions concerning the accreditation or

preaccreditation status of institutions, programs, or both.



Topic 2: Arbitration Policies

Rationale: As discussed, accrediting agencies are private organizations
that enter into agreement with its member organizations to engage in a
fair and impartial accreditation process, to include due process
provisions. With regard to arbitration policies, neither 20 U.S.C. §
1099b(e) nor 34 C.F.R. § 602.20(e) contain any language suggesting that
non-binding or advisory arbitration is required or intended. In the
absence of such limiting language, the ordinary and accepted meaning of
“arbitration”—that is, binding arbitration—applies. Under federal law,
there is a well-established presumption that the term “arbitration”
refers to binding arbitration unless a statute or regulation clearly
states otherwise. Courts and federal statutes, including the Federal
Arbitration Act (“FAA”), consistently define “arbitration” as a process
that results in a binding decision unless clearly stated otherwise.

The arbitration requirement at issue governs disputes between
sophisticated and informed institutions of higher education and their
accrediting agencies, not between for example institutions and
individual students. Congress’s deliberate choice to require
arbitration in this setting reflects a considered policy judgment
designed to enable accreditors—often smaller and less-resourced non-
profit entities than the institutions which they accredit—to enforce
rigorous educational standards without undue exposure to protracted
litigation. Congress signaled the importance of minimizing these
litigation costs associated with the high-stakes accreditation
decisions by requiring institutions to agree to arbitration as an

eligibility criteria to participate in federal financial aid. If the



Congress wanted to further mandate whether arbitration was to be
binding or non-binding it could have done so; however, it chose not to
define or limit arbitration policies thereby leaving such agreements
to the parties. In an open marketplace, institutions can choose
whether to apply to an agency if it does not wish to agree to any
aspect of any agency’s process. As such, the Department should not
insert itself into the elective arbitration agreements between

accrediting agencies and their member organizations.

§ 602.20 Enforcement of standards.

(e) All adverse actions taken under this subpart are subject to the
arbitration requirements in 20 U.S.C. 1099b(e). Nothing in this
section prescribes whether arbitration must be binding or nonbinding,
which is determined by the agreement of the parties or applicable law.
Agency policies governing the arbitration of

disputes must:

(1) Apply to all final adverse actions, however, an agency may require
the institution’s or program’s to first exhaust the agency’s appeal
process;

(2) Be clearly set forth as part of the agency’s application for
accreditation so that institutions can be fully informed of the
agency’s arbitration policy before making an application;

(2) Ensure that the arbitration process is independent, fair, and
impartial; and

(3) Provide for a transparent and reasonable period of time for

resolution of disputes.
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