February 6, 2002

MEMORANDUM

TO
:
Impact Aid Applicants Claiming Children on Indian Lands



State Representatives for Impact Aid


Others Interested in the Impact Aid Program

FROM
:
Catherine Schagh, Director


Impact Aid Program

SUBJECT  :
Indian Preference Requirements for Construction Grants –


Memorandum #2002-1

The purpose of this memo is to provide guidance on the Indian preference requirements of Section 7(b) of the Indian Self-Determination Act.  These requirements apply to local educational agencies (LEAs) that receive Impact Aid construction assistance under section 8007 of the Impact Aid Program or a Native American School Repair and Renovation Grant.   LEAs that receive these funds because they educate children living on Indian lands are considered to have received a grant award primarily for the benefit of Indians.  A copy of Section 7(b) of the Indian Self-Determination Act is attached for your information.

The law specifies that the recipient of a grant awarded for the benefit of Indians must "to the greatest extent feasible" give preference to Indians.  The grantee must also provide Indians opportunities for training and employment in connection with the administration of the grant.  Indian organizations and Indian-owned economic enterprises must receive preference in the award of contracts and subcontracts at any level of administration of the construction project.

Please note that LEAs have flexibility in implementing this requirement.  The preference is not absolute, and grantees must apply common sense in making final decisions about an award.  An LEA may reasonably consider whether each firm is fully qualified to handle the project, whether the bids are within the range of the budgeted project cost, and whether each firm is able to provide the service within the allotted time.  If an Indian and a non-Indian firm provide bids that are relatively equal in all of the pertinent considerations, then preference should be given to the Indian firm.  An LEA may choose a non-Indian firm, however, if there are significant differences in the qualifications or bids of the competing firms.

Examples:

1. An Indian and a non-Indian firm bid similar amounts for a construction project, but the Indian firm is not fully qualified.  It would be reasonable for the LEA to select the non-Indian firm.

2. An LEA needs electrical work for which it has budgeted $25,000.  Three qualified Indian firms bid $46,000,  $37,000 and $49,000, respectively, while a qualified non-Indian firm bids $29,000.  It would be reasonable for the LEA to award the contract to the non-Indian firm with the low bid, or it may choose to reopen the bidding process with additional information on the project to allow all of the firms to modify their bids.

3. An Indian and a non-Indian firm bid similar amounts for a construction project, and both firms are relatively equal with respect to the relevant bid considerations.  In this case, the Indian firm’s bid must receive preference.

LEAs should establish procedures that ensure that the Indian preference requirements have been applied and retain sufficient documentation to demonstrate that the procedures have been followed.  These documents could include bid announcements or cover letters, requests for certification of Indian ownership, bid evaluation and summation sheets, as well as the justification for selecting a non-Indian firm.  In all cases, we recommend that an LEA document in writing the reasons for selecting its bidders, particularly in any instances where non-Indian firms are selected.  

If you have any questions or need additional explanation of the Indian preference requirement, please contact the Impact Aid Program at 202-260-3858.  

Attachment

