Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: Yes
Origin: FED UP #4
| ssue: FFEL — Eli gi bl e Lender

Regul atory Cite: 682. 200( b)

Sunmary of Change: Revises the definition of |ender to provide
that loans held in trust are not considered part of the trustee
| ender’ s consunmer credit function in determ ning whether the

| ender has exceeded the limt of one-half of the Iender's

conbi ned consuner credit portfolio in the regulations. This
provision is intended to clarify that loans held in trust by a
| ender are not considered part of the trustee |l ender’s consuner
credit function but are considered part of the beneficial

hol der’ s consunmer credit function.

(1) Change (context):

8682. 200 Definitions.

(b) * * * » *

Lender. (1) The term"eligible Iender” is defined in
section 435(d) of the Act, and in paragraphs (2)-(5) of this
definition.

(2) Wth respect to a National or State chartered bank, a
mut ual savi ngs bank, a savings and | oan associ ation, a stock
savi ngs bank, or a credit union --

(i) The phrase "subject to exam nation and supervision” in
section 435(d) of the Act nmeans "subject to exam nation and

supervision in its capacity as a |l ender”;
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Page 2—FFEL - Eligi bl e Lender

(ii) The phrase "does not have as its primry consuner
credit function the making or holding of |oans made to students
under this part” in section 435(d) of the Act nmeans that the
| ender does not, or in the case of a bank hol di ng conpany, the
conpany's whol | y-owned subsidiaries as a group do not at any
time, hold FFEL Program | oans that total nore than one-half of
the |l ender's or subsidiaries' conbined consuner credit |oan
portfolio, including hone nortgages held by the |lender or its

subsi diaries. For purposes of this paragraph, |loans held in

trust by a trustee | ender are not considered part of the trustee

| ender’s consunmer credit function.

(2) Amendatory Language:

Section 682.200 is amended by adding in the definition of
“Lender.” at the end of paragraph (2)(ii) “For purposes of this
par agraph, loans held in trust by a trustee | ender are not
consi dered part of the trustee |ender’s consuner credit

function.”
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Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: No
Origin: ED
| ssue: FFEL — Loan Limts

Regul atory Cite: 8§682. 204

Sunmmary of Change: The proposed change would clarify: (1) with
one exception, a borrower who is enrolled in a one-year program
of study may not borrow nore than the anmounts all owed under the
first-year undergraduate annual loan |limts, and (2) with one
exception, a borrower who is enrolled in a two-year program of
study may not borrow nore than the amounts all owed under the
second-year undergraduate loan limts.

(1) Change (context):

8682.204 Maxi mum | oan anopunts.

(a) Stafford Loan Program annual limts. (1) In the case

of an undergraduate student who has not successfully conpleted
the first year of a program of undergraduate education, the
total amount the student nmay borrow for any academ c year of
study under the Stafford Loan Programin conbination with the
Federal Direct Stafford/ Ford Loan Program may not exceed the
foll ow ng:

(i) $2,625 for a program of study of at |east a full
academ c year in |length.

(ii) For a one-year programof study with |l ess than a ful
academ c year renmining, the anount that is the same ratio to

$2,625 as the--
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Page 2—FFEL — Loan Limts

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in acadenic year

(iii1) For a program of study that is less than a full
academ c year in length, the anount that is the sanme ratio to

$2,625 as the | esser of the--

Nunber of semester, trinester, quarter, or clock hours enrolled

Number of senester, trinmester, quarter, or clock hours in academ c year

or

Nunmber of weeks enroll ed

Nunmber of weeks in academ c year

(2) In the case of a student who has successfully
conpleted the first year of an undergraduate program but has not
successfully conpl eted the second year of an undergraduate
program the total anmpunt the student nmay borrow for any
academ c year of study under the Stafford Loan Programin
conbination with the Federal Direct Stafford/ Ford Loan Program
may not exceed the foll ow ng:

(i) $3,500 for a program whose length is at least a full
academ c year in |ength.

(i1) For a programof study with Iess than a full academ c
year remaining, an ampunt that is the same ratio to $3,500 as

t he- -

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in acadenic year
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Page 3—FFEL — Loan Limts

(3) In the case of an undergraduate student who has
successfully conpleted the first and second years of a program
of study of undergraduate education but has not successfully
conpleted the remai nder of the program the total anount the
student may borrow for any academ c year of study under the
Stafford Loan Programin conbination with the Federal Direct
Stafford/ Ford Loan Program nmay not exceed the foll ow ng:

(i) $5,500 for a program whose length is at |east an
academ c year in |length.

(i1i) For a programof study with Iess than a full academ c
year remmining, an amount that is the same ratio to $5,500 as

t he- -

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in acadenic year

(4) In the case of a student who has an associ ate or
baccal aureate degree that is required for adm ssion into a
program and who is not a graduate or professional student, the
total amount the student may borrow for any academ c year of
study may not exceed the anmpunts in paragraph (a)(3) of this
section.

(5) I'n the case of a graduate or professional student, the
total amount the student nmay borrow for any academ c year of

study under the Stafford Loan Program in conbination with any
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Page 4—FFEL — Loan Limts

anount borrowed under the Federal Direct Stafford/ Ford Loan
Program may not exceed $8, 500.

(6) I'n the case of a student enrolled for no |onger than
one consecutive 12-nmonth period in a course of study necessary
for enrollnment in a program|eading to a degree or certificate,
the total anmount the student may borrow for any academ c year of
study under the Stafford Loan Programin conbination with the
Federal Direct Stafford/ Ford Loan Program may not exceed the
fol |l ow ng:

(i) $2,625 for coursework necessary for enrollnment in an
under graduat e degree or certificate program

(ii) $5,500 for coursework necessary for enrollnment in a
graduate or professional degree or certificate programfor a
student who has obtained a baccal aureate degree.

(7) In the case of a student who has obtained a
baccal aureate degree and is enrolled or accepted for enroll nent
in coursework necessary for a professional credential or
certification froma State that is required for enploynment as a
teacher in an elenmentary or secondary school in that State, the
total amount the student may borrow for any academ c year of
study under the Stafford Loan Programin conbination with the

Federal Direct Stafford/ Ford Loan Program nmay not exceed $5, 500.
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Page 5—FFEL — Loan Limts

(8) Except as provided in paragraph (a)(4) of this section,

an undergraduate student who is enrolled in a programthat is

one academ c year in |length may not borrow an anpunt for any

academ c year of study that exceeds the anpunts in paragraph

(a)(1) of this section.

(9) Except as provided in paragraph (a)(4) of this section-

(i) An undergraduate student who is enrolled in a program

that is two academ c years in |length and who has not

successfully conpleted the first year of the program may not

borrow an ampbunt for any acadeni ¢ year of study that exceeds the

amounts in paragraph (a)(1) of this section.

(ii) An undergraduate student who is enrolled in a program

that is two academic years in |ength and who has successfully

conpleted the first year of the program nay not borrow an anpunt

for any acadeni ¢ year of study in the remaining portion of the

program that exceeds the ampbunts in paragraph (a)(2) of this

section.

(d) Additional eligibility under the Unsubsidized Stafford

Loan Program In addition to any anmount borrowed under

par agraphs (a) and (c) of this section, an independent
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Page 6—FFEL — Loan Limts

under graduat e student, graduate or professional student, and
certain dependent undergraduate students under the conditions
specified in Sec. 682.201(a)(3) may borrow additional anmounts
under the Unsubsidi zed Stafford Loan Program The additi onal
amount that such a student may borrow under the Unsubsi dized
Stafford Loan Programin conbination with the Federal Direct
Unsubsi di zed Stafford/ Ford Loan Program in addition to the
amounts al | owed under paragraphs (b) and (c) of this section for
any academ c year of study--

(1) I'n the case of a student who has not successfully
conpleted the first year of a program of undergraduate
educati on, may not exceed the follow ng:

(i) $4,000 for a program of study of at |east a full
academ c year.

(ii) For a one-year programof study with less than a ful
academ c year remmining, the anount that is the sanme ratio to

$4, 000 as the--

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in acadenic year

(iii) For a programof study that is less than a full
academ c year in length, an anount that is the same ratio to

$4, 000 as the | esser of--

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in academ c year

or
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Page 7—FFEL — Loan Limts

Nunmber of weeks enroll ed

Nunmber of weeks in academ c year

(2) In the case of a student who has conpleted the first
year of a program of undergraduate education but has not
successfully conpleted the second year of a program of
under gr aduat e educati on nmay not exceed the foll ow ng:

(i) $4,000 for a program of study of at least a full
academ c year in |length.

(i1i) For a programof study with Iess than a full academ c
year remmining, an amount that is the same ratio to $4, 000 as

t he- -

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in acadenic year

(3) In the case of a student who has successfully
conpl eted the second year of a program of undergraduate
educati on, but has not conpleted the remai nder of the program
may not exceed the follow ng:

(i) $5,000 for a program of study of at |east a full
academ c year.

(1i1) For a programof study with [ess than a full academ c
year remmining, an amount that is the same ratio to $5,000 as

t he- -

Nunber of semester, trinester, quarter, or clock hours enrolled

Nunber of semester, trinester, quarter, or clock hours in acadenic year
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Page 8—FFEL — Loan Limts

(4) In the case of a student who has an associ ate or
baccal aureate degree that is required for adm ssion into a
program and who is not a graduate or professional student, the
total amount the student may borrow for any academ c year of
study may not exceed the ampunts in paragraph (d)(3) of this
section.

(5 In the case of a graduate or professional student, my
not exceed $10, 000.

(6) In the case of a student enrolled for no |onger than
one consecutive 12-nonth period in a course of study necessary
for enrollment in a programleading to a degree or a certificate
may not exceed the foll ow ng:

(i) $4,000 for coursework necessary for enrollnment in an
under graduat e degree or certificate program

(ii) $5,000 for coursework necessary for enrollnment in a
graduate or professional degree or certificate programfor a

student who has obtained a baccal aureate degree.

(ii1) I'n the case of a student who has obtained a
baccal aureate degree and is enrolled or accepted for enroll nent
in a program necessary for a professional credential or a
certification froma State that is required for enploynment as a
teacher in an elenentary or secondary school in that State,

$5, 000.
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Page 9—FFEL — Loan Limts

(7) Except as provided in paragraph (d)(4) of this section

an undergraduate student who is enrolled in a programthat is

one academ c year in |length may not borrow an anpunt for any

academ c year of study that exceeds the anpunts in paragraph

(d) (1) of this section.

(8) Except as provided in paragraph (d)(4) of this section-

(A) An undergraduate student who is enrolled in a program

that is two academ c years in |length and who has not

successfully conpleted the first year of the program may not

borrow an anount for any academ c year of study that exceeds the

amounts in paragraph (d)(1) of this section.

(B) An undergraduate student who is enrolled in a program

that is two academic years in |ength and who has successfully

conpleted the first year of the program may not borrow an anount

for any acadeni ¢ year of study in the remaining portion of the

program that exceeds the ampunts in paragraph (d)(2) of this

section.

(2) Amendatory Language:
Section 682.204 is anmended by addi ng new paragraphs (a)(8),
(a)(9), (d)(7), and (d)(8) to read as follows:

8§682.204 Maxi mum | oan anounts.

(a) Stafford Loan Program annual limts.
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(8) Except as provided in paragraph (a)(4) of this section,
an under graduate student who is enrolled in a programthat is
one academ c year in length may not borrow an anount for any
academ c year of study that exceeds the ampunts in paragraph
(a)(1) of this section.

(9) Except as provided in paragraph (a)(4) of this section-

(i) An undergraduate student who is enrolled in a program
that is two academ c years in |ength and who has not
successfully conpleted the first year of the program may not
borrow an amobunt for any academ c year of study that exceeds the
anmounts in paragraph (a)(1) of this section

(ii) An undergraduate student who is enrolled in a program
that is two academ c years in | ength and who has successfully
conpl eted the first year of the program nmay not borrow an anpunt
for any acadeni c year of study in the remnining portion of the
program t hat exceeds the amounts in paragraph (a)(2) of this
section.

* * * * *

(d) Additional eligibility under the Unsubsidized Stafford

Loan Program

* * * * *

(7) Except as provided in paragraph (d)(4) of this section,
an under graduate student who is enrolled in a programthat is
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Page 11—FFEL — Loan Limts

one academ c year in length may not borrow an anount for any
academ c year of study that exceeds the anopunts in paragraph
(d)(1) of this section.

(8) Except as provided in paragraph (d)(4) of this section-

(i) An undergraduate student who is enrolled in a program
that is two academ c years in |ength and who has not
successfully conpleted the first year of the program may not
borrow an anmount for any academ c year of study that exceeds the
amounts i n paragraph (d)(1) of this section

(i1) An undergraduate student who is enrolled in a program
that is two academ c years in | ength and who has successfully
conpl eted the first year of the program nay not borrow an anount
for any academ c year of study in the remaining portion of the
programt hat exceeds the amounts in paragraph (d)(2) of this

secti on.
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Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: No
Origin: FED UP #33
| ssue: FFEL - Anticipated G aduation Date

Regul atory Cite: 8682. 209(a) (2)

Summary of Change: The proposed change would clarify that if a
| ender has al ready disclosed repaynent terns to the borrower, it
is not required to change the borrower’s antici pated graduation
date or | ast date of attendance if a new date reported by the
school is in the sane nonth and year as the npost recent date
reported by the school. This proposed change would codify, in
part, existing Departmental policy.

(1) Change (context):

8682. 209(a) Conversion of a loan to repaynent status.

* * * * *

(3)(i) Except as provided in paragraphs (a)(4) and (5) of

this section, for a Stafford | oan the repaynent period begins--

* * *x k% %

(iii) \When determ ning the date that the student was no

| onger enrolled on at |least a half-tine basis, the | ender nust

use a new date it receives fromthe school, unless the | ender

has al ready di scl osed repaynent terns to the borrower, and the

new date is within the sane nonth and year as the nobst recent

date reported to the | ender.

(2) Amendatory Language:
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Page 2—FFEL - Anticipated G aduation Date

Section 682.209 is anmended by addi ng a new par agraph
(a)(3)(iii) to read as foll ows:

8§682. 209(a) Conversion of a loan to repaynent status.

(3) * * * * x
(iii) When determ ning the date that the student was no

| onger enrolled on at least a half-tinme basis, the | ender nust

use a new date it receives fromthe school, unless the |ender

has al ready di sclosed repaynent terns to the borrower, and the

new date is within the same nonth and year as the npbst recent

date reported to the | ender.
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Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: Yes
Origin: FED UP #27
| ssue: FFEL — Borrower Repaynment Terns

Regul atory Cite: 682. 209(a) (8) (iv)

Sunmary of Change: Renpbves the “witten notice” requirenment for
t he borrower to request the | ender to extend the repaynent

period to a mnimumof 5 years in cases where the borrower had
previously requested a repaynent period of less than 5 years.
(1) Change (context):

§682. 209 Repaynent of a | oan.

(a) * * * * »
(8) * * * * x
(iv) The borrower may, prior to the beginning of the
repaynment period, request and be granted by the | ender a
repaynment period of less than 5 years. Subject to paragraph

(a)(8)(iii) of this section, a borrower who makes such a request

my—by—wtten—notice—to—nay notify the I ender at any tine
dui-ng—therepayrent—period—t 0 extend the repaynent period to a

m ni mum of 5 years.
(2) Amendatory Language:
Section 682.209 is anended by revising paragraph (a)(8)(iv)

to read as foll ows:

§682. 209 Repaynent of a | oan.
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(a) * * * * =

(8) * * * * *

(iv) The borrower may, prior to the beginning of the
repaynment period, request and be granted by the | ender a
repaynent period of less than 5 years. Subject to paragraph
(a)(8)(iii) of this section, a borrower who makes such a request
may notify the |l ender at any tinme to extend the repaynent period

to a mninumof 5 years.
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Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: No
Origin: FED UP #53
| ssue: FFEL — For bearance Sinplification

Regul atory Cite: 8682. 211(b)- (e)

Sunmary of Change: The proposed change woul d, to the extent
permtted by law, elimnate the requirenent that a borrower or
endorser agree in witing to the terns of the forbearance. It
al so adds a requirenent that, in nost cases, the | ender nust
promptly send a notice to the borrower or endorser confirmng
the ternms of the forbearance.

Change:

8682. 211 Forbearance.

(b) A lender may grant forbearance if—
(1) &The Il ender and the borrower or endorser agree h

wrt+ng—to the terns of the forbearance~ and, unless the

agreenent was in witing, er—the |ender sends, promptly—but

within 30 days, a notice to the borrower or endorser confirm ng

the terms of the forbearance; or

(2) +ln the case of forbearance of interest during a
period of deferment, if the | ender inforns the borrower at the
time the defernent is granted that interest paynents are to be

f or bor ne.
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Page 2—FFEL — Forbearance Sinplification

(c) A lender may grant forbearance for a period of up to
one year at a tinme if both the borrower or endorser and an
aut horized official of the | ender agree iA—wWiting—to the terns

of the forbearance. |If the | ender and the borrower or endorser

agree to the terns orally, the | ender nmust notify the borrower

or endorser of the terns in accordance with 8682.208(c)(1).

(d) A guaranty agency nay authorize a | ender to grant
forbearance to permit a borrower or endorser to resume honoring
the agreenment to repay the debt after default but prior to claim
paynment. The terms of the forbearance agreenment in this
situation nust include a new signed agreenent to repay the debt.

(e) Except in the case of forbearance of interest paynents
during a defernment period if a forbearance involves the
post ponement of all paynents, the | ender nust contact the
borrower or endorser bytelephoneor—senda—wittennoticeto
theborrower—or—endorser—at | east once every three—si x6 nonths
during the period of forbearance to inform remnd—-the borrower
or endorser of —

(1) £The outstanding obligation to repay—;

(2) The anpunt of interest that has accrued on the | oan

during the forbearance period;

(3) The estimated total ampunt of interest that w ||

accrue on the loan for the full term of the forbearance; and
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Page 3—FFEL — Forbearance Sinplification

(4) The borrower’s or endorser’s option to discontinue the

forbearance at any tine.

* * *x * %

(h) Mandatory forbearance.

* * *x * %

(3) Witten agreenent. The terns of the forbearance nust

be agreed to in witing—

(i) By the |l ender and the borrower for a forbearance under

paragraphs (h) (1) or (h)(2)(ii)(A) of this section; or

(ii) By the |lender and the borrower or endorser for a

forbearance under paragraph (h)(2)(i) of this section.

(34) Docunentation.

* * *x % %

(2) Amendatory Language:
Section 682.211 is anmended by:
A.  Revising paragraphs (b), (c), and (e).
B. Redesignating paragraph (h)(3) as paragraph (h)(4).
C. Adding a new paragraph (h)(3).

The revisions and addition read as foll ows:

8§682. 211 Forbearance.

* * % * %
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Page 4—FFEL — Forbearance Sinplification

(b) A lender may grant forbearance if—

(1) The lender and the borrower or endorser agree to the
terms of the forbearance and, unless the agreenent was in
writing, the |l ender sends, within 30 days, a notice to the
borrower or endorser confirmng the terns of the forbearance; or

(2) In the case of forbearance of interest during a period
of defernment, if the |lender inforns the borrower at the tinme the
defernment is granted that interest paynents are to be forborne.

(c) A lender may grant forbearance for a period of up to
one year at a tinme if both the borrower or endorser and an
aut horized official of the |Ilender agree to the ternms of the
forbearance. If the | ender and the borrower or endorser agree to
the ternms orally, the | ender nust notify the borrower or
endorser of the terms in accordance with 8682.208(c)(1).

ok ok ok *

(e) Except in the case of forbearance of interest paynents
during a defernment period if a forbearance involves the
post ponement of all paynents, the | ender nust contact the
borrower or endorser at |east once every six nonths during the
peri od of forbearance to informthe borrower or endorser of—

(1) The outstanding obligation to repay;

(2) The amount of interest that has accrued on the |oan

during the forbearance period;
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Page 5—FFEL — Forbearance Sinplification

(3) The estimated total amount of interest that wll
accrue on the loan for the full term of the forbearance; and
(4) The borrower or endorser’s option to discontinue the

forbearance at any tine.

(3) Witten agreenent. The terns of the forbearance nust

be agreed to in witing—

(i) By the lIender and the borrower for a forbearance under
par agraphs (h)(1) or (h)(2)(ii)(A) of this section; or

(ii) By the | ender and the borrower or endorser for a

f or bearance under paragraph (h)(2)(i) of this section.
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Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: No
Origin: 1/ 7/ 02 Suggestion
| ssue: FFEL — Adm ni strative Forbearances

Regul atory Cite: 8§682.211(f)

Sunmary of Change: The proposed change woul d expand a | ender’s

authority to grant admnistrative forbearances for a | ocal or
national emergency, or a mlitary nobilization.

(1) Change (context):

8682. 211 Forbearance.

(f) Alender may grant forbearance, upon notice to the
borrower or if applicable, the endorser, with respect to

paynments of interest and principal that are overdue or woul d be

due -

(1) * * * * *

(10) For a period not to exceed 3 nonths fer—aborrower—whe

s—affectedbyanatural—disaster—when the | ender determ nes

that a borrower’s ability to nake paynents has been adversely

affected by a natural disaster, a |ocal or national enmergency as

decl ared by the appropriate governnment agency, or a mlitary

nmobi l i zati on.
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Page 2—FFEL — Adninistrative Forbearances

(2) Amendatory Language:

Section 682.211 is anmended by:

A. Anmendi ng paragraph (f) introductory text by adding the
words “or would be due” after the word “overdue”.

B. Revising paragraph (f)(10).

The revisions read as foll ows:

8682. 211 Forbearance.

(f) * * *x * %

(10) For a period not to exceed 3 nonths when the | ender
determ nes that a borrower’s ability to nake paynments has been
adversely affected by a natural disaster, a |ocal or national
energency as declared by the appropriate government agency, or a

mlitary nmobilization.
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Proposed Regul at ory Language

Committee | — Loans
Qui ck Fi x: No
Origin: FED UP #52
| ssue: FFEL — Disability Di scharge on Consolidation
Loans

Regul atory Cite: 8682. 402(a) - (b)

Summary of Change: The proposed change would permt a
proportional discharge of a joint Consolidation |loan if one of
t he borrowers would qualify for a discharge. It would also
permt a proportional discharge if a PLUS | oan had been incl uded
in the Consolidation | oan and the student for whomthe PLUS | oan
was obt ai ned dies.

(1) Change (context):

8682.402 Death, disability, closed school, false certification,

unpai d refunds, and bankruptcy paynents.

(a) Ceneral. (1) Rules governing the paynent of clains
based on filing for relief in bankruptcy, and discharge of |oans
due to death, total and permanent disability, attendance at a
school that closes, false certification by a school of a
borrower's eligibility for a | oan, and unpaid refunds by a
school are set forth in this section.

(2) If a Consolidation | oan was obtained jointly by a

married couple, the anpunt of the Consolidation |oan that is

di scharged if one of the borrowers dies or becones totally and

permanently disabled is equal to the portion of the outstanding

April 4, 2002 Pre-decisional DRAFT for discussion on April 22-24, 2002 FFEL 10

Adobe PDF




Page 2—FFEL — Disability Di scharge on Consolidation Loans

bal ance of the Consolidation |loan attributable to any of that

borrower’s | oans that would have been eligible for discharge.

(23) If a PLUS | oan was obtained by two parents as co-
mekers, or—a-Consolidationloan—was obtained by a married
coupte—and only one of the borrowers dies, becones totally and
permanently di sabl ed, has collection of his or her | oan
obligation stayed by a bankruptcy filing, or has that obligation
di scharged i n bankruptcy, the other borrower remains obligated
to repay the |oan unless that borrower would qualify for
di scharge of the | oan under these regul ations.

(34) Except for a borrower's | oan obligation discharged by
the Secretary under the false certification discharge provision
of paragraphs (e)(1)(ii) of this section, a |loan qualifies for
paynment under this section and as provided in paragraph
(h)(21)(iv) of this section, only to the extent that the loan is
| egal |y enforceabl e under applicable | aw by the hol der of the
| oan.

(45) For purposes of this section --

(i) The legal enforceability of a |oan is conclusively
determ ned on the basis of a ruling by a court or admnistrative
tribunal of conpetent jurisdiction with respect to that |oan, or

aruling with respect to another loan in a judgnent that
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collaterally estops the holder from contesting the
enforceability of the |oan;

(ii) Aloan is conclusively determned to be legally
unenforceable to the extent that the guarantor determ nes,
pursuant to an objection presented in a proceedi ng conducted in
connection with credit bureau reporting, tax refund offset, wage
garni shnent, or in any other adm nistrative proceeding, that the
|l oan is not |egally enforceabl e; and

(it1) I'f an objection has been raised by the borrower or
anot her party about the I egal enforceability of the | oan and no
determ nati on has been made under paragraph (a)(45) (i) or (ii)
of this section, the Secretary may authorize the paynent of a
clai munder this section under conditions the Secretary
consi ders appropriate. If the Secretary determ nes in that or
any other case that a claimwas paid under this section with
respect to a loan that was not a legally enforceabl e obligation
of the borrower, the recipient of that paynment nust refund that

amount of the paynent to the Secretary.

(b) Death.

* * * * *

(6) In the case of a Federal Consolidation Loan that

i ncl udes a Federal PLUS or Direct PLUS | oan borrowed for a

dependent who has died, the obligation of the borrower or any
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endorser to make any further paynents on the portion of the

out st andi ng bal ance of the Consolidation Loan attributable to

t he Federal PLUS or Direct PLUS |oan is discharged as of the

date of the dependent’s death.

(2) Anendatory Language:

Section 682.402 is amended by:

A. Redesi gnating paragraphs (a)(2) through (a)(4) as
par agraphs (a)(3) through (a)(5), respectively.

B. Adding a new paragraph (a)(2).

C. Anmendi ng redesi gnated paragraph (a)(3) by renoving the
words “or a Consolidation | oan was obtained by a married
coupl e, ”.

D. Anmendi ng redesignated paragraph (a)(5)(iii) by renoving
the reference to paragraph “(a)(4)(i) or (ii)” and adding inits
place “(a)(5)(i) or (ii)”.

E. Addi ng a new paragraph (b)(6).

The revisions read as foll ows:

8682.402 Death, disability, closed school, false certification,

unpai d refunds, and bankruptcy paynents.

(a) * % %
(2) If a Consolidation | oan was obtained jointly by a

married couple -
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(i) The anobunt of the Consolidation |oan that is discharged
if one of the borrowers dies or becones totally and permanently
di sabled is equal to the portion of the outstandi ng bal ance of
the Consolidation |loan attributable to any of that borrower’s
| oans that woul d have been eligible for discharge.

(ii) I'f one of the borrowers has his or her |oan obligation
stayed by a bankruptcy filing or discharged in bankruptcy, the
ot her borrower may receive a discharge under 8682.402(f) in

accordance with the provisions of the Bankruptcy Code.

* * * * *
(b) * % %
* * * * *

(6) In the case of a Federal Consolidation Loan that
i ncludes a Federal PLUS or Direct PLUS | oan borrowed for a
dependent who has died, the obligation of the borrower or any
endorser to make any further paynments on the portion of the
out st andi ng bal ance of the Consolidation Loan attributable to
t he Federal PLUS or Direct PLUS |loan is discharged as of the

date of the dependent’s death.
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Proposed Regul at ory Language

Commttee | — Loans
Qui ck Fi x: Yes
Origin: ED - Additional Agenda Item
| ssue: FFEL — Sovereign Immunity — Proofs of Claim

Regul atory Cite: 682. 402(f) (4)

Sunmary of Change: The proposed changes clarify that State
guar anty agenci es that hold FFEL | oans, nay oppose the discharge
of HEA student | oans in bankruptcy by asserting that bankruptcy
| aw does not supersede the State's immunity under the 1lth
Amendnment to the Constitution fromsuit in Federal court. The
proposed changes wll ensure that no Departnent regul ati on would
require a State agency that w shed to oppose di scharge by
asserting sovereign immunity to take any action that would

hi nder or frustrate that intention. |In addition, these changes
are al so designed to avoid future argunents that a State

guar antor concedes the jurisdiction of the court if it accepts
assi gnnment of a proof of claimfiled by a | ender. The changes
allow a State guarantor that intends to assert sovereign
immunity to direct |enders under its guaranty programnot to
file a proof of claim These changes are consistent with recent
regul ati ons promnul gated for state institutions in the Federal
Per ki ns Program

(1) Change (context):

8682. 402 Death, disability, closed school, false certification,
unpai d refunds, and bankruptcy paynents.

(4) Proof of claim (i)Except as provided in paragraph

(f)(4)((ii) of this section, Unlessinstructedotherwse by the
guaranty—agenecy— tt he lender— holder of the |oan shall file a

proof of claimw th the bankruptcy court within —
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—(A) 30 days after the lender—hol der receives a notice
of first meeting of creditors unless, in the case of a
proceedi ng under chapter 7, the notice states that the borrower
has no assets; or

++H)—(B) 30 days after the lender—hol der receives a notice
fromthe court stating that a chapter 7 no-asset case has been
converted to an asset case.

(i1) A guaranty agency that is a State guaranty agency, and

on that basis can assert imunity fromsuit in bankruptcy court,

and that does not assign any | oans affected by a bankruptcy

filing to another guaranty agency—

(A) I's not required to file a proof of claimon a | oan

al ready held by the guaranty agency; and

(B) May direct lenders not to file proofs of claimon |oans

guar anteed by that agency.

(2) Amendatory Language:
Section 682.402 is anmended by revising paragraph (f)(4) as

foll ows:

8682. 402 Death, disability, closed school, false certification,

unpai d refunds, and bankruptcy paynents.

(f) Bankruptcy-
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(4) Proof of claim (i) Except as provided in paragraph

(f)(4)(ii) of this section, the holder of the loan shall file a
proof of claimw th the bankruptcy court within —

(A) 30 days after the holder receives a notice of first
meeting of creditors unless, in the case of a proceedi ng under
chapter 7, the notice states that the borrower has no assets; or

(B) 30 days after the holder receives a notice fromthe
court stating that a chapter 7 no-asset case has been converted
to an asset case.

(i1) A guaranty agency that is a State guaranty agency, and
on that basis can assert inmunity fromsuit in bankruptcy court,
and that does not assign any | oans affected by a bankruptcy
filing to anot her guaranty agency—

(A) I's not required to file a proof of claimon a | oan
al ready held by the guaranty agency; and

(B) May direct lenders not to file proofs of claimon |oans

guar ant eed by that agency.
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Proposed Regul at ory Language

Committee | — Loans
Qui ck Fi x: No
Origin: 1/ 7/ 02 suggestion
| ssue: FFEL — Extend the time frame for guaranty
agency review and paynent of disability
cl ai ms.

Regul atory Cite: 682. 402( h)

Summary of Change: Currently, a guaranty agency nust review and
pay a disability claimw thin 45 days. The proposed change
woul d increase this tine period to 90 days.

(1) Change (context):

8682.402 Death, disability, closed school, false certification,

unpai d refunds, and bankruptcy paynents.

* * *x * %

(h) Paynent of death, disability, closed school, false

certification, and bankruptcy clains by the guaranty agency—

(1) Ceneral. (i) The guaranty agency shall review a death,

di sability, er—bankruptcy, closed school, or false certification

claimpronptly and shall pay the | ender on an approved claimthe

anmount of loss in accordance with paragraphs (h)(2) and (h)(3)

of this sectiony--
(A) aNot | ater than 45 days after the claimwas filed by

t he |l ender for death and bankruptcy clainms; and—
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(B) Not later than 90 days after the claimwas fil ed by

the |l ender for disability, closed school, or false certification

cl ai ns.

(3) Paynent of interest. If the guarantee covers unpaid

interest, the amobunt payable on an approved claimincludes the

unpaid interest that accrues during the follow ng periods:

(tii1) During the period required by the guaranty agency to
approve the claimand to authorize paynment or to return the

claimto the | ender for additional docunentation not to exceed--

(A) 45 days for deat hy- disability—or bankruptcy clainms; or

(B) 90 days for disability, closed school, and-or false

certifications clains.

(2) Amendatory Language:
Section 682.402 is anended by revising paragraphs (h)(21)(i)

and (h)(3)(iii) as follows:

8682.402 Death, disability, closed school, false certification,

unpai d refunds, and bankruptcy paynents.

* * % * %

(h) Paynent of death, disability, closed school, false

certification, and bankruptcy clainms by the guaranty agency—
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(1) CGeneral. (i) The guaranty agency shall review a death,
di sability, bankruptcy, closed school, or false certification
claimpronptly and shall pay the | ender on an approved claimthe
amount of loss in accordance with paragraphs (h)(2) and (h)(3)
of this section--

(A) Not later than 45 days after the claimwas filed by
t he |l ender for death and bankruptcy clains; and

(B) Not later than 90 days after the claimwas filed by
the lender for disability, closed school, or false certification

cl ai ns.

(3) * * * * x
(tii) During the period required by the guaranty agency to
approve the claimand to authorize paynment or to return the
claimto the | ender for additional docunentation not to exceed--
(A) 45 days for death or bankruptcy clains; or
(B) 90 days for disability, closed school, or false

certification clains.
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