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(2) The FOIA Officer will grant a fee
waiver only if each of the following six
fee waiver criteria have been met:

(i) The subject of the requested
records concerns the operations or
activities of the Government.

(ii) The disclosure is likely to
contribute to an understanding of
government operations or activities.

(iii) The disclosure of the requested
information will contribute to the
understanding of the public at large, as
opposed to an individual’s
understanding of government operations
or activities.

(iv) The disclosure is likely to
contribute significantly to public
understanding of government operations
or activities.

(v) The requester either does not have
a commercial interest that would be
furthered by the requested disclosure.

(vi) Any commercial interest of the
requester is outweighed by the public
interest in disclosure.

(c) You must ask for a fee waiver for
each request to which the waiver may
apply. We do not grant a standing fee
waiver. We consider the merit of each
fee waiver request.

Subpart E—Administrative Appeals

§ 5.40 How do I appeal the denial of a FOIA
request or an adverse fee determination?

(a) Appeal of denials. If we deny your
FOIA request in whole or in part under
§ 5.21, or when we advise you that we
are unable to locate responsive records,
you may file an appeal seeking
administrative review of the denial,
within 30 calendar days of your receipt
of the denial letter.

(b) Appeal of adverse fee
determinations. If we issue an adverse
fee determination, you may file an
appeal seeking administrative review of
the adverse determination, within 30
calendar days from receipt of the denial
letter. You may appeal any of the
following:

(1) Our estimate of fees to be charged.
(2) Our calculation of fees.
(3) Our denial of a request for a fee

waiver, in whole or in part.
(c) Contents of an appeal letter. Your

appeal must be in writing and must
include—

(1) Copies of the request and the
denial;

(2) A statement of all legal and factual
bases for the appeal; and

(3) Any evidence or argument you
wish us to consider in deciding the
appeal.

§ 5.41 Who decides administrative
appeals?

The Secretary delegates authority to
serve as the Department’s FOIA Appeals
Officer to a specific position or person.
We provide the name and address of
that person to the requester in a denial
issued under § 5.21.

§ 5.42 What is the review process for
appeals?

(a) An appeal determination is in
writing. A determination denying an
appeal in whole or in part states the
reasons for the adverse decision, and
advises you of the right to judicial
review of the decision.

(b) Once the FOIA Appeals Officer
has received your appeal for a denial of
a FOIA request, we make every
reasonable effort to process it within the
twenty working day statutory
requirement. Where unusual
circumstances arise as defined in 5
U.S.C. 552(a)(6)(B)(iii), the Department
may grant an extension of up to ten (10)
additional working days.

(c) Failure to comply with time limits
stated in 5 U.S.C. 552(a)(6) constitutes
an exhaustion of your administrative
remedies.
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