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Archived Information

U S. DEPARTMENT OF EDUCATI ON

TOPI C DI SCUSSI ON UNDER TI TLE |V

OF THE H GHER EDUCATI ON ACE

Monday, Septenber 13, 1999

400 Maryl and Avenue

Ber nard Auditorium

Washi ngt on,

The nmeeting in the above-entitled matter

was convened, pursuant to notice,

D. C

at 8:30 a.m


peter.kickbush
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PROCEEDI NGS

[Time noted: 8:30 a.m]

MS. ROCERS: Are there unnecessary costs

i nposed on institutions of higher education by

regul ati ons that were designed to apply primarily to

i ndustrial and commercial enterprises? And are there

any regul ations affecting public and private coll eges

and universities and proprietary schools that receive

| ess than $200,000 in Title IV funds each year that

could be inproved stream ined or elimnated?

Again we know that the timng of this

whol e session is not ideal but this will not be our

only chance to interact on reg review and we

appreci ate your com ng here this norning and your

patience with us as we nove forward and do our

listening sessions throughout the country.

In an effort to break the issues into nore

manageabl e topi cs we have schedul ed for |istening

sessions loosely following the follow ng topics areas

used in negotiated rul enaki ng, the guarantor and

| ender issues, other |oan issues, program and student

eligibility issues and institutional eligibility
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i ssues.

The objectives here are to create an

i nventory of regul atory suggestions. For now we

would |ike to focus the substantive di scussi on on

duplicative and no | onger necessary regul ati ons.

O her nore conplex issues will be discussed over the

next 12 nonths.

W would like to solicit input on a tine

line and a process for further consideration of nore

conpl ex issues included on the inventory of

regul atory suggestions. So for those of you who

would I'ike to submt things online we do have our e-

mail site ODS regs@d. Gov. That's ODS, the initials

O DS, underscore regs, at ed.gov.

PARTI CI PANT: [Off mic.]

MS. ROGERS: Hopefully not.

W& have already gotten quite a few

suggestions from fol ks and we encourage you to

continue to submt your suggestions on line or in

witten format, whatever is easiest for your

The Federal negotiators who conducted the

negot i at ed rul enaki ng sessions are going to | ead
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t hese di scussions; they will act as facilitators.

These people were selected primarily because of their

expertise in already having been with nost of the

t hrough all these topics.

Yeah, | know was a fun time. | know

that's why you're back? Right. Well that's good. |

mean, we really seriously do want to nove into a new

time of really working with you closely and trying to

solicit your input and get your ideas and work

towar ds what are going to really make our

institutions operate better, what is going to be

better for students, what is going to be better for

our partners and our customers.

These people are not here as negotiators

because we don't see these as negotiating sessions.

Instead, they are sessions to brainstormand solicit

i deas and not to cone to final conclusions. So

you're going to need to like take off the gl asses

wi th which you | ooked at them before. They are truly

here as solicitors and facilitators of ideas and to

hear your suggestions.

For that reason you should not read too
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much into what they say during these sessions.

Meani ng that --

[ Laught er. ]

M5. ROGERS: So nothing will have changed

then. For that reason also they will not listen, you

know, take everything that you say -- or they wll

take everything you say with a grain of salt. |

mean, this is truly neant to stinmulate di scussion and

to get ideas and not to put out ideas and suggest

that these are the positions of the Departnent, per

se.

W' re hopeful that what will result from

the sessions is that we will be distributing a list

of all attendees before the end of the neeting and

you are encouraged to continue your discussions with

others after today and to submt any further comments

on the e-mail site.

W may prepare a printed inventory of the

regul atory reform suggestions before the regi ona

sessions and if we do we will send those to each of

you el ectronically.

A transcript of these sessions will be
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avail able on the Wb site, |'mnot certain how soon

after the sessions conclude, but as quickly as we can

get it up. And will prepare a report to Congress in

early October. | would look at this report as a

prelimnary report.

This is not sonething that we've done

before so there are not really any role nodels to go

after on this one for us. It is a new exercise for

us, but we do want to try and obviously fulfill our

statutory obligation and with that though I think

that given the tinme frame that we have, it is going

to be difficult to have a really, really full report.

So | think that fromthe Deputy Secretary

or the Secretary's perspective this will be viewed as

an initial report with subsequent perhaps drafts to

foll ow or supplenents to follow

And | caveat that with just that's just a

prelimnary way in which we have been thinki ng about

it. Obviously, if we get all of our work done that's

great, but, you know, | do realize of the time line

is rather anbitious.
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Again, | want to thank you all for

attendi ng and | hope you have a great day here today.

" mgoing to have to excuse nyself and turn it over

to Larry -- Brian -- Larry. Larry.

You can tell we rehearsed this right?

Thank you all very nuch.

MR, OXENDI NE: The first thing if you

woul d, please, you all have little tents in front of

you, if you would wite your nanme on both sides.

Al so the discussion is being recorded, so before you

provi de your conments, if you would begin with your

nane so we can get themon the record even though

later fromthe tape who was sayi ng what.

PARTI CI PANT: [Off mic.]

MR, OXENDINE: If you want to be comittee

one, yes.

PARTI CI PANT: [Off mic.]

[ Laught er. ]

MR, OXENDI NE: \What is your name on

Committee 27

PARTI CI PANT: [Off mic.]

MR OXENDI NE: Ch, okay.
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[ Laught er. ]

PARTI CI PANT: [Off mic.]

MR. OXENDINE: Well, if we need any, we're
in trouble.

[ Laught er. ]

MR, OXENDINE: If you need a caucus room
we' |l |eave.

We had a | ot of discussion during NEGREG

and ny fanous line was, "that didn't come from' 98

anendnments.” And there were a | ot of good ideas that

were put on the table that during the time we refused

to take up. At the end of the NEGREG session the so-

call ed bonus round there were a | ot of ideas that

were rejected for one reason or another. Sone,

frankly, that the Departnent was hoping to proceed

w t h.

So | woul d assune that sone of those

i ssues you would like to take up again and have a

t hor ough di scussi on of those.

But what | would like to begin with is

focusing on regul ations that are duplicative of other

regs or requirenents are provisions or regul ations
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and regul ations that you believe are no | onger

necessary. | think there is probably some nunber of

regul atory provisions that are seriously outdated as

a result of reauthorization and we have not gone back

t hrough the regul ations yet to try to get that entire

package consistent with the reauthorization

provi si ons.

As you wel |l know reauthorization

especially in the | ender guarantee agency area

created a |l ot of economic incentives for agencies and

| enders to act any particul ar way.

I would like to focus on whet her or not

t hose econom c incentives are strong enough to get

the desired outcone so that we don't have to regul ate

the detail. So with that | would like to open up

unless Jim-- | would like to open it up for

di scussion and nothing is off the table today.

Anyt hing that you want to discuss related to | enders

guar ant ee agenci es, any ideas, and | would urge you

to be bold in your thinking in discussing possible

regul atory provisions or elimnation of regul ations.

MR MLLER Al right. Let nme see if we
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can -- Scott MIller wth PHEAA

As a comunity the FFELP organi zati ons

have tried to organi ze their thoughts for this

session and so what | would like to do is take a

second to sort of give you know how we cone to --

give you a little background on sort of how we feel

com ng here and what we think our focus -- what our

focus has been and what we think your focus should be

as you sort of |ook towards the regul ati ons and see

if we can get into the areas that way that you woul d

like to discuss if that's okay with you.

Actual ly, we have prepared text which we

can give you guys and not have to go through it in

excruci ating detail, though is not in excruciating

detail which is part of our what we would like to

di scuss.

Let me go through the begi nning of the

statenment and give you an idea of where we're coning

fromand other fol ks where we're conming fromand then

we can maybe | aunch into specific topics as we go.

As | said, the statenment represents the

organi zati ons who deliver FFELP | oans, who represent
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the state and private sector entities, that partner

with the Federal Governnent to deliver the FFELP

| oans.

It is our belief the regulations

promul gated under Title 1V have a direct and mgjor

i npact on our ability to effectively guarantee, fund,

deliver, service, and collect on those loans. This

as an opportunity that we greatly appreciative for

i nput and we're | ooking forward to having sone

substantive results cone out of it at the end of the

process.

We | ook forward to being cooperative with

you and of figuring out ways that we can work on an

ongoi ng basis not just to the special sessions.

In your Federal Register Notice on August

26th you solicited advice on howthe Title IV

regul ati ons could be nore effective, how

adm ni strative burdens inposed by those regul ations

could be reduced while assuring effective Title IV

adm ni stration, and how t he ways the Depart nent

develops Title 1V regs could be inproved. Qur

comments will attenpt to provide answers to those
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guestions especially as it pertained to FFELP

This is not a conprehensive |ist of

regul atory changes that we put for before you, but

we're trying to give you sonme mgjor thenes and to

continue to listen and to provide ongoing input into

the Departnment. W expect to be providing in fact

nore detail before the Septenber 30th and throughout

your process of review

One of the things that Diane just said

that I think we're very interested in exploring with

you is a way on an ongoi ng basis outside of the

sessi ons and outside of the congressional deadline

you' re under to sonehow or other figure out ways that

we can sit down and review the inpact of regul ations

especially after they are promul gat ed.

I think given the fact that we're going to

be all under a whole new set of regulations, fairly

subst anti ve changes beginning July 1, it would be

good to figure out ways that we can cone back after

t hose regs have been inplenmented and after we've had

some time to look at them and figure out whether they

are in fact achieving their goals, whether the
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t houghts that we had during NEGREG were really as

brilliant as we thought they were at the tinme, and

whet her there are itens that are in fact in conflict

or not conplementary as we would |ike them when you

put the whol e package together and you put it into

pl ace.

W, as we've gone about here, have tried

to focus our comments and as we have done that we

have done a -- are you waiting for this -- a 3-D

approach to the regul ati ons.

[ Laught er. ]

MR MLLER That is so you will remenber

this.

PARTI CI PANT: [Of mic.] Sheilais to

bl ane for this.

[ Laught er. ]

MR MLLER That's right. Just show ng

that you did not effectively strip our senses of

hunor from us.

[ Laught er. ]

MR, MLLER Despite five nonths of firm

effort.
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[ Laughter.]

MR MLLER Yes, they're very patriotic.

That was good of Jeff to point that out.

[ Si mul t aneous conversati on. ]

MR, MLLER That's exactly right.

[ Laught er. ]

MR MLLER That's right. Yes, use them

for internet view ng and you --

[ Si mul t aneous conversati on. ]

MR, MLLER The 3-D which these exciting,

expense of props represent --

PARTI CI PANT: [Off mic.]

[ Laught er.]

MR MLLER W will get to inducenents

| ater, Jeff.

[ Laughter.]

MR MLLER W believe these are very

useful in exit counseling.

[ Laughter.]

MR MLLER The three D s that they

represent are: Default prevention, docunentation,

and due diligence. And therefore the witten
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comments we have focus on those areas.

W believe that these requirenents govern

some of the nmpbst inportant functions in our day-to-

day admini stration of the FFELP. They al so are anong

the nmost costly functions for us as we perform our

duti es.

We are interested in nmaxim zing human and

technol ogi cal resources to run an effective FFELP

under those regul ations. And believe that

i nprovenents can be nmade in each of those areas that

will lead to higher degrees of efficiency and

effectiveness for all of FFELPs stakehol ders

i ncl udi ng borrowers, schools, and taxpayers.

Let me ask you how you would like to go

here. W have specific areas, | don't know if others
have nore general comments, | guess Maureen and
have been -- you know, and if they |ike have genera

comments they would like to start with and then we

can get into specifics, that's really up to you on

how you woul d like to roll here, Larry, or how they

would |ike to.

MR. OXENDI NE: Does anyone el se have any
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i ntroductory remarks you would |ike to nake before we

get into the detail? Anyone on the left side of the

t abl e?

[ Laught er. ]

MR. OXENDINE: | see you're wal king wel |

t hough, that's good. Maureen, do you?

MS. BUDETTI: Not really. | think, Scott,

I woul d cone behind Scott in supporting an ongoi ng,

you know, process. And also what D ane said about,

you know, taking a little longer to | ook at these

t hi ngs.

MR, OXENDI NE: Take it away, Scott.

MR M LLER 'l talk alittle bit about

the default prevention and then I would urge ny

col | eagues when they stop kicking me to chine in and

el aborate on sone of the concepts we put out and, you

know, certainly urge Maureen and | to comment as

wel | .

Qovi ously, default prevention is a top

priority for all of us. It's really, you know, the

thing we do day-to-day, it's the area we concentrate

on day-to-day.
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We are very pleased along with the Feds,

and despite sone fol ks | ooking at the math that

default rates are going down and we think no matter

how you do the math, default rates are going down and

we believe that that's been a shared success between

t he Federal Governnent and its non-federal partners

in reducing defaults.

We are very pleased the Congress and the

Department and Ed have i npl enented neasures over the

| ast several years which we have advocated as a

community and believe that those neasure have been

very effective in reducing defaults.

W are pleased that it is easier now for

borrowers who require tenporary relief in their

paynments to obtain deferments and forebearances. W

bel i eve they are very inportant to reduci ng default

and getting borrowers sort of lifting sort of an

arduous burden on borrowers and maki ng them nore part

of the system and gi ving them avenues for relief that

are -- that don't have negative consequences for

t hem

We do have certain suggestions regarding
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current regulations. W believe that there is nore

that can be done to enlarge the current arsenal of

default prevention, tools that we have and to broaden

the flexibility participants have to further reduce

defaults. And let nme provide a few exanples for you.

Ri ght now current regul ati ons make maxi num

deferment tinme linmts applicable to the borrower

rather than to the loan. The interpretation of

deferment application mnimzes the availability of

statutory entitlements to borrowers. Loan |evel

deferments would be nore equitable. The regul ations

shoul d be changed to allow a borrower to be eligible

for the maxi mum def ernment period avail able for each

| oan as all owed on the promi ssory note. This neans

that a borrower who has exhausted unenpl oynent

deferment eligibility and then borrows additiona

loans to return to school to try to resist being

unenpl oyed again, would not be left w thout options

for defernent relief on nore recent |loans if they had

to cope with an unenpl oynent situation again.

Second exanpl e, borrowers who seek

defernent --
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MR. OXENDI NE: W are sort of making this

MR MLLER 1'll stop there.

MR, OXENDINE: -- format up as we go

al ong.

MR MLLER That's cool

MR, OXENDINE: But if you don't mnd, when

you say sonething that I would |like for you to expand

on, I"'mgoing to just cut in. Gkay. | thinkit's

better if we -- yeah, | think it will be healthy if

we have just a round table discussion like.

Your proposal for loan |level defernents

which is an interesting one and one | have consi dered

some time ago. In that situation that you described

where a borrower has a | oan, gets an unenpl oynent

deferment, goes back to school, gets another | oan

again is unenpl oyed. The second tine around, with a

| oan | evel defernment, would that borrower still be

required to make the paynments on the first |oan?

MR MLLER M viewis that we've got

other tools that we can work in concert with that.

If there's a borrower who has exhausted unenpl oynent
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defernent on one set of | oans, has a second set of

loans and is eligible for that defernent, ny, you

know, predilection would be to say that forbearance

is atool that could be used to facilitate relief on

t hose ot her | oans. | nean, the borrower isn't half

unenpl oyed or partially unenpl oyed, even though only

hal f their | oans may be eligible for the defernent.

And | think | enders would work with that borrower to

figure out other ways to try to provide relief on

those other | oans. They might fit under hardship on

t hose | oans.

There are conbi nati ons of defernents and

forbearances | think that could be used in that case.

It also m ght be a case where adnministrative

forbearance mght be a useful tool to allow | enders

to match up paynment relief anong a portfolio of a

borrower's loans. | would defer to ny coll eagues.

MR. OXENDINE: And with that approach, are

you -- would your suggestion be that we make this

provi sion mandatory or optional by lender, and if

it's mandatory, have you considered the operationa

burden that woul d be associated with such a policy?
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M5. RYAN. The policy that we're tal king

about, just for the benefit of the other folks in the

room in about, | would say, '94-ish, a private

letter was issued that at |least for the first time

that we were aware of the Departnent applied the

deferment policy at the loan level -- at the borrower

| evel versus the loan level. So |enders and

servicers had traditionally, if the borrower received

previously, for exanple, long, long tine ago, the

borrower had two years unenpl oynent defernent and so

if they used those two years up, went back to school

got new | oans, those new | oans would be eligible for

a two-year unenpl oynent defernent.

And so that is the policy that we had been

operating under historically. The borrower |evel

deferment has resulted in an entire industry around

that interpretation and sort of the inplications of

all of that and sort of the conplexities, et cetera,

around that and so while there may be sonme servicing

system changes necessary to revert back to the prior

policy, and we think that those system enhancenents

woul d be well worth the default reduction
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initiatives, but also just elimnating a whole |ayer

of other sets of issues that have fallen out as a

result of this policy. So this is sonmething that we

whol |y support.

MR, OXENDI NE: Al so under that policy

woul d you be creating the possibility and probability

that borrowers woul d default on one | oan and not

anot her ?

M5. RYAN. Anything, | guess, is possible,

Larry. But the adm nistrative forbearances Scott

mentioned is one vehicle to elinmnate that option

The alternative woul d be under the current policy.

It's a possibility that the borrower defaults on al

of their | oans because they are not getting a

deferment on at |east a portion of those paynents.

If they had, you know, four loans totalling, you

know, $12,000, if they had to nmake paynents on $5, 000

versus $7,000, if ny math is correct, then they m ght

actually be able to nmake those paynents and avoid

default. So |I nean, it could have just the opposite

effect as well.

Do you want to caucus?
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[ Pause. ]

MR, OXENDI NE: Scott, do you want to

continue? Cut on your mc

MR, MLLER Back in rhythm you know.

Borrowers who seek defernent or

forbearance as a neans to tenporarily postpone or

reduce their repaynent obligations typically have

al ready encountered difficulty in maki ng paynents and

may be del i nquent when they pursue defernment or

forbearance. Current regs permt application of

adm ni strative forbearance to alleviate delinquency,

but only in sonme defernment or forbearance instances.

The adm ni strative forbearance brush

stroking regul ati ons needs to be broadened.

Regul ati ons should allow the | ender the discretion to

apply adm nistrative forbearance when needed in

relation to the processing and granting of defernent

and forbearance so that accounts would not needl essly

remai n delinquent at the conclusion. And this really

gets to you at the point you just raised. The idea

of having a mismatch within the borrowers' accounts

is where you get into those sort of technica
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defaul ts where the borrower probably believes that

they are current on sone accounts or that everything

has been taken care of because they've gotten a

deferment. They cone out deferment and they find out

that they are current on sone | oans, not current on

ot her | oans, nothing could cause nore confusion for a

borrower at the end of that period. And these are

borrowers who are probably, you know, dealing with

multiple creditors at the sane tine and trying to

manage nultiple problens financially because they are

in circunstances whi ch have qualified themfor

defernent or forbearance at the tinme.

It is our belief that allow ng broader use

of adm nistrative forbearance will just sinplify the

process front and back end for defernents and

f or bear ances for borrowers.

MR, OXENDI NE: Let ne nake sure |

under stand what you're suggesting. That if we were

to change the regs so that we go to loan |evel versus

borrower |evel defernents, along with that change

al so expand the perm ssible uses of adnministrative

forbearances so you can still keep the | oans natched
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so you don't have one with no paynment due and one

with a paynent due?

So during the defernment period on a

subsi di zed | oan the Departnment woul d pay the interest

subsidy. During the same period on the loan in

f orbearance, the interest would accrue and be

chargeabl e to the borrower?

MR MLLER Right.

VR, OXENDI NE: Ckay.

M5. RYAN. Larry, | think in ternms of --

we don't necessarily link these two proposals. That,

in fact, they are separate. There is a |loan |evel

deferment policy which we've been advocating for sone

nunber of years, and then separate and aside from

that is the adnministrative forbearance provision.

think there's -- just for a few others sort of

benefit, there are circunstances today in the regs

where a borrower that is granted defernment, the regs

allow for an adm nistrative forbearance so that when

the borrower goes into defernment and | eaves defernment

they are current and can have a fresh-start approach

to their repaynent cycle. That is also true for
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other certain types of forbearances, but it's not

uni ver sal

There are still some gaps there so that a

borrower could be, as exanple, 120 days del i nquent,

per haps a 60-day admi nistrative forbearance so that

when they | eave that event, whatever that event m ght

be, they are still 60 days delinquent. And so they

are forced to come up with that past-due anmount plus

their future paynent anpunts.

I mean, we can go through a process to get

a discretionary forbearance, but it requires

docunentation, et cetera. And so we are separating

themand this really allows a borrower that has a

change in their servicing either defernent or

forbearance, at the end of that even to be current

and sort of broadly in all circunmstance is what we're

trying to get at, on all of their |oans.

MR, MELECKI: Larry, could you talk for a

m nut e about taking what Di ane said into account and

recogni zing that, |1 don't want to put you on the

spot, but could you talk for a mnute about whether

or not you think the Departnent mght be willing to
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entertain the notion of deferring across the board if

the borrower qualifies based on a new | oan as opposed

to going with this sort of mx of defernent

f or bear ance?

MR. OXENDI NE: Actually, Tom the

Departnment is really not here today to provide any

decisions. W're interested in finding out what you

t hi nk what woul d be advantageous to the program As

| indicated in nmy opening remarks, nothing is off the

table. So we did not cone thinking that there is

anyt hi ng sacred, and there are certain areas we are

unwilling to go. Everything is totally open right

Nnow.

MR MLLER | think in some ways, too,

this issue comes down to borrowers understandi ng and

being able to cope with a very conpl ex process, and

in fact, it's just as difficult, you know, for parent

borrowers as it is for student borrowers. This is

the kind of thing when you go out and try to explain

it to folks they really get confused. Wen a

borrower obtains a forbearance or a defernent, and

especially a deferment, | think, they really believe
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that their problemis over. You know, that they've

sort of solved the problenms with their |oans, that

they got relief that the Government has provided to

them And they can sort of, you know, put it aside

for the length of that period.

I think when you have the case where the

borrower then comes out of that deferment period,

some | oans or sone portion of that [oan -- sone

portion of their |loans or that |oan is delinquent for

some period at the end, | think it creates a great

deal of confusion because it really is a case where,

when you think about it, you' re a borrower who has

gotten a defernent, you've gotten a deferment for six

nmonths or a year, you come out of there and the first

thing you get fromthe lender is a notice that says,

your paynent is due, and you're delinquent. | nean,

I think if you got that from your nortgage |lender, if

you cal l ed up your nortgage | ender and you said, you

know, |I've been in a flood zone, | need a three-nonth

f orbearance, you cane out of there and the nortgage

| ender said, fine, you know, your three nonths is up

your next paynent is due Cctober 1, but you al so owe
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us all this back stuff because you're delinquent now.

You woul d be terribly confused about that because you

had been under the inpression that you had

strai ghtened that situation out, and now, all of a

sudden, you're in a situation where it doesn't | ook

like you effectively straightened that situation out.

In fact, you know, sonehow or another you've just

post poned what you had before and nothing has really

been taken care of.

We are going to talk, I think, alittle

bit about backdating here too and | think that's a

simlar issue in ternms of just trying to all ow

deferments to do what they're supposed to do, which

is basically allow borrowers to deal with their

tenmporary situation in which maki ng student | oan

paynments is an extraordinary hardship or an

i npossi ble situation, and allow themto come back out

of that at some point and get back into -- have an

enhanced ability to make | oan paynents, a better

ability to make themthan when they started. | think

these sort of situations we've described go agai nst

t hat purpose.
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MS. MORGAN: [Off nmic.]

M5. RYAN. There are a couple of, | think

gaps in that PM As we, | think, said earlier, many

of these issues have been resolved through the use of

prior regulatory initiatives, but you're correct in

terns of delinquency prior to defernment. What it is

not covering woul d be any delinquency prior to, say,

to a discretionary forbearance or prior to an

energency forbearance, the flood forbearance,

what ever we want to call that, unless it's a

mandat ory admi ni strative forbearance. So it's a

matter of, you know, we were | ooking for sonething

nore broadly, | think, into the regs, rather than

sort of listing forbearance type and defernent, you

know, that kind of thing, but nore broadly to say any

adm ni strative forbearance prior to any type of

deferment or forbearance, it's not really an issue

with defernment, but it is with forbearance. There

are some gaps.

MR GETTE: W added sone in the | ast

round of regulations in ternms of admnistrative

forbearance and |' mwondering, you nentioned nore
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broadly. Do you have a sense of any types of

[imtations that you would put on it? | nean, are

you seeing sone type of tine limtations or other

limtations, how broad would the discretion you would

be seeki ng be here?

M5. RYAN. Wong person asked.

[ Laught er. ]

M5. RYAN | think this isolated issue

that we're tal king about prior to a deferment or

forbearance we woul d see that as being, you know, an

extremely broad set of circunstances so that it

doesn't -- you know, it doesn't seemthat limted to

90 days or 120 days, if the borrower is delinquent

prior to the flood that caused their house to go up

the river, it would seemthat we would want to do

maxi mum flexibility.

Qutside of the Iist of topics that are

here, certainly there may be other refornms on

forbearances in general and we'll get to that a

little later. But in ternms of this particular

proposal on the table we would say, not to put any

boundaries around it.
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There are not boundaries, necessarily

today around the defernent that if the borrower is

delinquent prior to the granting of defernment, the

| ender could apply the full admnistrative

forbearance prior to that granting.

We don't address discretionary

forbearances. So back when we had sort of paperwork

for a discretionary forbearance, you send the form

out for these periods and it takes a borrower X

nunber of days to process it, so suddenly they are,

you know, 30 or 45 days delinquent and there's no

vehicl e necessarily to resolve that delinquency and

so there's with the discretionary forbearance there

al so needs to be sone franmework around that.

MR OXENDINE: |I'mtrying to think through

t he econonics of what you're suggesting. Have you

gi ven any thought to the econom cs and what type of

incentives would be created in this area. For

exanpl e, would there be an incentive to make maxi num

use of the forbearance authority since it would

create a period of tinme where there is no servicing,

but yet interest continues to accrue which would be
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payabl e as part of a claim

M5. RYAN | believe the answer to that

guestion, Larry, would be, no, there would not be any

sort of counter incentives going on if that is sort

of the framework for the question

We already are doing this in certain

circunstances. As a |lender we're not -- on an income

-- on aloan that is being deferred or foreborn, we

are not getting an inconme streamon that |oan for

that current period of time. And so that is al

deferred to whatever period of tinme the borrower

actually starts resunm ng paynents.

The al ternative woul d obviously be that

t hese are | oans where the borrower defaults and

there's a higher expense. And so | would not | ook at

-- | would not put those glasses on for this issue.

MR, OXENDI NE: Thank you. Scott, do you

want to continue?

MR MLLER No, but I'll do it anyway.

This is, as Sheila said, before the segue

i nto backdati ng which, you know, is simlar issues,

di fferent problem
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MR OXENDINE: Is it possible for us to

find some other tern? "Backdating” just sounds so

illegal to me.

MR MLLER Kiting.

[ Laught er. ]

MR MLLER W are tal king here about

realistic defernent begin dates.

[ Laught er. ]

MR MLLER Under current rules no

deferment can be applied to begin earlier than six

nmont hs before the | ender's receipt of a request for

requi red docunentation. The Department has recently

agreed to elimnate this restriction for in-schoo

deferments. The begin date for all defernents should

be the date that the borrower neets the eligibility

qual i fications.

It's our belief that providing defernents

to borrowers for the full length of tinme they neet

the eligibility standards regardl ess of when they get

the paperwork to us, is really in the best interest

of everybody invol ved here, and, again, is an

effective default prevention tool and al so goes to
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el i mi nati ng confusi on once again.

It's our view that now you have a case

wher e del i nquency period is out to 270 days. So you

can have a borrower who is significantly delinquent,

gets the paperwork in toward the end of the 270-day

period and yet is unable because of the rules to

elimnate their delinquency period in full.

It is our viewthat if a borrower can

substantiate that they qualified for that defernent,

but they just didn't get the paper to us on tineg,

they should be eligible for the full entitled

deferment period. You know, a |lot of that seens just

sort of punitive on the borrower and doesn't seemin

anybody's best interest to again get in those

situations where they cone out of defernment and are

still delinquent.

MR OXENDINE: Are all of the defernents

such that sone nunber of nonths after the fact we

could determ ne the date upon which the borrower

first becane eligible? | believe that was the issue

t hat was being addressed with the six-nonth

provi si on?
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MR MLLER Are there any that you could

think of that wouldn't be?

MR. OXENDI NE: Don't answer a question

with a question.

[ Laught er. ]

MR MLLER It's cultural, Larry.

[ Laught er. ]

M5. RYAN. Say no, just say no.

MR M LLER | nean, | can't think of one.

So ny answer is no then.

MS. MORGAN: [OFf nmic.]

MR MLLER  You get a situation, you

know, the quick answer that | would have is you

really woul d probably only be worried about a period

trying to go back far enough to elinmnate a

del i nquency. | could, however, think of a

ci rcunst ance where a borrower m ght say, | want to go

back and wi pe out a forbearance because | can wi pe

out accruing interest as well in that period. And it

may be that that's the choice. But that would only

come up in that case.

In general, you would have, you know, 269
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days woul d be about as far as you would think in the

vast majority of cases borrowers would want to go

back. So that would probably not elimnate -- that

woul d not cover any of the statutory lengths. Again,

as | said, except that | could think of the case

where a borrower mght say, yeah, but | would like to

wi pe out that prior forbearance and elimnate the

i nterest accrued. But they would be doing that very

consciously and very knowingly if that's the route

t hat they chose.

I van, do you have any reaction to this

kind of stuff?

MR FRISHBERG It seens fairly reasonable

in as much as you're trying to -- it does seemto

simplify it for the student. The only problemis if

the -- is whether or not the student know. It makes

sense to the student to the extent to which they

request the defernment for a particular date and they

identify, oh, this was the date that I'meligible,

you know, would be eligible so | can essentially

backdate this.

| guess the only question I have is where
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they don't recogni ze that, or, you know, |'m not

famliar enough with the formto realize where they

woul d have to identify that or whether it's sonething

the I ender would identify w thout them know ng.

M5. RYAN. The fornms are ugly. And, so, |

don't know, did we bring then? Yeah. You know,

that's sort of not junping out of this list, but,

yeah --

[ Si mul t aneous conversati on. ]

M5. RYAN. You know, we were actively

i nvol ved in the devel opnent of the form but when you

have sort of a set of statutory requirenents that

need to be included and regul atory requirenments, and

sort of definitional kinds of issues, they becone,

you know, just ugly and conplicated. And so I think

t hat answers your question.

MR FRI SHBERG Does the student have to

di scl ose a date particular to some change of

circunmstances or to get the defernent or can they

just say, | amcurrently in this situation and then

there is anbiguity about the original date?

M5. RYAN. It depends on the defernent,
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but nmost of themthere's a date that you can get back

toin terms of when they first qualified for

unenmpl oyment benefits, as an exanple. You know,

maybe they were term nated from enpl oynent, typically

there m ght be docunentation around that status

change, you know, mlitary, there are date certain

events that surround that point.

[ Pause. ]

MS. BUDETTI: | was just going to add that

it seenrs to ne that this process is actually very

good for this kind of problem | think it probably

speaks to the benefit of having enough tinme to go

t hrough these. dearly anything that woul d conbi ne a

nmore sinple administration and a | ess expensive

adm ni stration of the details of the programat the

same time that it protects the borrower, you know, we

woul d be supportive of. But | think it does take a

sufficient anmount of tinme to look at it and nake sure

that by doing those, you don't open any w ndows for,

you know, fraud, abuse, or treating borrowers in

i nequi tabl e ways.

So, | mean, | can only speak at this point
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on sort of the general nerits. But because | think

this is the kind of thing that really you have to sit

down and you have to | ook at all the permutations and

then figure out how you can do the sinplest rule that

covers the cases to neet the conpeting, you know,

denmands.

MR. OXENDI NE: Scott, did | understand you

to say that part of your proposal would be that

assum ng we do away with the restriction on how far

back the first day of the defernent period could

begin that this new provision would apply only in the

cases where the borrowers are | ess than 269 days

delinquent? |In other words, are you saying that

someone could be in default, without the defernent in

default and even that one you could go back and undo

it and where would you draw the line? That's what

I"mtrying to get at.

MR M LLER | nean, that's all owabl e now

as | understand it. |1've got fol ks around ne who

know this a ot better than | do and one of themis

going to talk right now

MR, OXENDI NE: But only to six nonths.
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[ Laught er. ]

M5. MORGAN: Yeah, there is six nonth

retroactivity and then your forbearance could be

granted to pick up the rest of that period and the

| ender has the option of granting that even after the

borrower has hit the magic point of default which is

now 270. And that's been there. It's just that the

deferment retroactivity can only be with the

exception of in school now, six nonths.

M5. STEWART: W actually encounter that

all the time in the 410(b)(5) appeal which is the

initial appeal after default where the borrower is

provi ded an opportunity to contest the default on the

| oan. And what happens now is, they get that notice,

they say, oh, | didn't realize | was eligible for al

this defernent stuff, and here is all the

docunentati on showing that I"'meligible for it and

i nstead of just putting themin the defernent and

bei ng done, we have to work out an agreement with the

| ender -- repurchasing | ender, not only to put them

in defernent, but also to do a forbearance and we

can't take care of it until they fill out all the
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forns for the forbearances, yeah, yeah, yeah, so it

does sort of make it tough.

M5. MORGAN: Question, does this happen

nmore with particular types of defernment categories,

or that someone has not realized their eligibility?

M5. RYAN. The one that probably

historically may have been an issue, but | think has

been resol ved, has been the in-school defernent, you

know, because we are getting data fromthe clearing

house and ot her types of resources. | nean,

someti nes students think because they are enrolled,

we just know about it. And so things like the

cl eari nghouse and ot hers have been great tools to

el imnate those kinds of circunstances coupled wth

the option under the anendnents to allow us to grant

the defernent and notify the borrower in the case of

an i n-school status. And so where that's, | think

about 75, 80 percent of all defernents granted, you

know, the others -- other renmaining short person,

think the other category that mght fall to |ight

woul d be the unenpl oynent defernment not realizing

that there is a defernment vehicle necessarily
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avail able in that circunmstance and sort of what the

opportunities m ght be there.

MS. STEWART: Just to pick up on Sheila's

poi nt, because we have sort of fixed this with the

i n-school piece and that represents 75 to 80 percent

of all defernments, this would not be a high usage

kind of thing and yet it would allow the opportunity

to strai ghten out the delinquency on an account.

[ Pause. ]

MR. ANDRADE: Jeff Andrade, A-n-d-r-a-d-e,

representing the Consunmer Bankers Association. |

would like to talk a little bit about documentation

t he second of the 3-Ds.

W recogni ze that particularly

i nternational FELL programthat we've nmade a

consi derabl e anount of progress in elimnating paper

in sone of the restrictions, but we are clearly not

at the point where we have a paperless system And

can kind of speak to this as a former student |oan

borrower and as soneone who represents an industry

that has tried to elimnate paper in financial

transacti ons across the board in a variety of
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financial services.

And we have made some progress,

particularly like in the progress made over the

effort of the |last several years in the master

prom ssory note in ternms of serial |oans and the

paperwork requirenments. But this is still both from

a borrower's perspective and froma participant's

perspective, we still have a | ong ways to go.

My friends down at the Texas Quarantee

Agency did sone estimates of their current paperwork

requi renents and, for exanple, for one year they

estimate that about a mllion pages of paper have to

be stored as part of their recordkeeping

requirenents. If you were to take those pieces of

paper, ten year's worth, you could go from Austin,

Texas right to this building here and back up to

Boston with that paperwork that is required. And

even by elimnating paper, and going on di sks space

and conmputer space, that's still a considerable

anount .

Agai n, using Texas as an exanple, and |

know Texas is a big State, but we estimate that at
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about one year's requirenments between their mainfrane

and their server would be the equival ent of about

240,000 fl oppy disk's worth of data, and that's one

agency.

That's not, also, counting in the fact

that lenders are also required to keep that same

i nformation and duplicate it. So this is an area, |

think, that we really need to take a hard | ook at,

both fromthe proportionality of risk and the

reducti on of burden on borrowers and this rem nding

of the process.

Let me bring up a few exanples. W talked

alittle bit about defernents. W have the defernent

forns that have been passed out here. As soneone who

could possibly be eligible for a defernent in the

future, | don't knowif | would want to have to face

this. Maybe perhaps technol ogy has given us the

poi nt where we have now been able to reduce this down

to a six point type where it's still legible, but we

still have a consi derabl e anbunt of questions that

we' re aski ng people on sonething that they are

already eligible for in nost cases.
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The one exanple, | think, that we would

really like to bring to light is an exanple of a

mlitary defernment where we think that these things

shoul d be able to be done over the phone. The

regul ati ons that we recently negotiated on the drug

conviction requirements are sonething that is self-

certified on the form soneone doesn't have to prove

it. You take the word of a convicted felon that the

requi renents no | onger apply to them but yet someone

inthe mlitary still has to produce a considerable

anmount of docunentation to get the interest on their

| oans paid, or even the option not to pay them during

t he peri od.

The second -- yeah, does anyone have any

-- do you want nme to keep going on that? Ckay.

The second one is in the last round the

Departnment del eted the requirenment for forbearance

agreements to be in witing. W support the change

in the preanble of the MPRMit stated that the

witten request was elimnated. There is currently

no requirenent for a separate witten request. And

in our technical changes, technical requests on the
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regul ati ons, we ask that that be reflected in the

agreement and it was not reflected in the MPRM and we

think that the -- at least in the final regs, and as

a matter of policy that this agreement should be

reflected -- the agreenment negotiated should be
refl ected.

The last -- well, I've actually got a
couple of nmore points here, but -- the other part is

the paper trail and | guess since this is a group one

issue, and we're looking at it in ternms of what's

required to be kept by the institutions, if a student

is enrolled for four years, if they default, the

information that is retained by the schools is for

seven years, the lender for about ten years, and the

guarantor for about 20, or 10 to 20. And | think

this is sonmething which this particular provision,

the HEA which requires this regulatory view, | think

which it was trying to get at, that we have a

trenendous amount of docunentation requirenents at

the institutional level that's duplicated with

| enders and guarantors, and that is sonething that

really needs to be exami ned here, again, on a
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proportionality of risk.

Right now | think there's a certain

confort level that the records are there for sone --

if soneone wants to go look at themin a certain

anmount of tine, but given the reviews that are done,

the audited records, and the considerable risk that

may or may not be there, | think that that is

sonet hing that you really need to kind of weigh the

recor dkeepi ng requi renents versus the cost on

institutions, |lenders, and guarantors on storing this

mat eri al

And then on the last point, what | would

like to tal k about is paperless and paper we think

that getting rid of paper elimnates the problem |If

we still have -- | nean, a web-based formw th 100
data elenments is still 100 data el enents of
information that a borrower has to fill out. As we

saw in the test exanple, gigabytes and gi gabytes of

information that's required to be stored and archived

is still -- it's still there, it's still a cost, and

elimnating the paper doesn't necessarily get rid of

the problem | think we need to | ook at hard and
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fast on documentation why we need the burden on the

borrower and the justification for the costs.

MR, BAKER This is going to sound

somewhat challenging and | really don't nean it to

be, I'mserious. As you nake the point that some of

this getting things on paper which we don't

necessarily have to, or maintaini ng whatever

docunent ati on, paper or otherw se, is costly and

per haps redundant and so on. | think you are

begi nning to make the busi ness case that those costs,

both real dollars and probably al so burdened on

students and schools and everybody else is not worth

the risk that there mght be sonmething -- that

somet hi ng goes wong because that's generally not the

case.

Has the conmunity consi dered assum ng or

sharing those risks rather than naking the case and

per haps docunented very well over the weeks and

nmont hs as we go along for the taxpayer to assune the

risk even if it's mninmal?

MR. ANDRADE: W do have some consi derabl e

amount of risks in this program both on -- | nean,
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we' ve had the cut in our yields, we've had -- the

fact that we have a 2 percent risk sharing, we do run

the risk I think probably every day in making sure

that these systens are in conpliance that if, you

know, the |oss of guarantee on |oans and what have

you. So | think there's a considerabl e anmount of

risk sharing that's already there in these prograns.

I think also if you |look at the audit

requi renents on lender billings, for exanple, | think

that has taken a consi derabl e anbunt of the risk of

docunent ati on probl ens away. The fact that the

systens that are conpiling the bills are doing what

they're supposed to and the records are in fact

accurate in material respect. So | think if you have

those | evel s of assurance, it's kind of | think

onerous on the part of the Governnent to require

specific loan level kind of alnobst tertiary |levels of

paper wor k.

I can see -- and, you know, prom ssory

notes are one thing, but in fact, things like

deferment fornms and actual |y havi ng paper docunents

with the signatures on there, | think is probably a
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little bit over the top.

MR, OXENDINE: If you didn't have sone

type of documentation, would it be possible for the

auditors to do their work?

MR ANDRADE: Well, | think on sonme of

t hese we have to deci de what you want. There's a

di fference between having a year's worth of data, for

exanple, until it gets audited in ternms of a

recor dkeepi ng requirenent rather than ten or seven

years' worth of records. So that's one level. The

other level is | think sone of the requirenments that

we have that are paper or require the subm ssion of a

form the docunentation | think would be sufficient

to do it with a phone call especially Iike in the

case of sone of these defernents. W do contracts

over the phone, you can do al nost any kind of

transacti on these days over the phone and that is

enforceabl e and generally accepted as a comon

busi ness practi ce.

I think to go and put a borrower through

all these hoops of having to send a form send

docunentation in is probably not serving the best
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interests of the program

MR, OXENDI NE:  You just mentioned a point

| want you to expand on, but before you do -- before

| ask you, let's assune for a nmonent that we did

agree that it's okay to reach certain agreenents via

t he phone, wouldn't it still be necessary sonepl ace

to docunment that those agreenents were reached by

over the phone?

Also, the thing I would Iike for you to

address, I'mnot real sure what you're advocati ng.

VWhet her you' re advocati ng no docunentation or

substantial reductions in the tine period for

retai ni ng docunentation; could you address those?

MR ANDRADE: | think it's actually both,

Larry. In sonme instances, | think we need to really

ret hi nk whether or not docunentation is required and

what | evel of assurance is necessary to process a

transacti on.

In other cases where we do think that the

docunentation is required, | think we need to rel ook

at how | ong that docunentation needs to be kept for

an audit trail purpose.
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MR, OXENDINE: If you haven't done so

al ready, would it be possible for you to identify

specifics and share with us the areas where you

bel i eve we would -- we could proceed with no

docunentation in the areas where you believe we

requi re docunentation but reduce the tine frame for

keepi ng the docunentation

MR. ANDRADE: Yeah, | think that woul d be

somet hing we would be willing to provide. GObviously

not today, it's sonething that requires a

conpr ehensi ve revi ew.

I know that the NACHA partnership formis

al so looking at this in terns of the system

i nplications for these requirenments and whet her or

not you could do things on a pin nunber and what have

you. So there are sone efforts underway. But I

think that as an industry that we could provide a | ot

of exanples on things that we think. But | think in

particular in this deferment area, that's one,

especially on the | owuse deferments. That's one we

really need to take a | ook at, and sooner rather than

| ater.
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MR OXENDINE: H, Gail, wel cone.

MS. SOMERVI LLE: Hi, Larry. Just a

t hought -- [off mc].

| do think it probably changes the focus

of audits away from Il ooking for, you know, is the

date -- it says 1999, but | can't really read if it's

May 3rd or 8th, and, you know, | think we spend a | ot

of time and you spend a lot of tinme checking for

specific items on forms -- is the date clear; can you

read it; is it legible -- when what really m ght

matter, is the borrower eligible. So I think it just

changes the focus of the audits if we change what's

required to grant a defernment, to grant a

f orbearance, instead of, you know, |ooking for

specific things on the formand did the borrower

wite it sideways or upside down, and should we be

suspi ci ous about that too where is there real risk

and does that really matter.

| do think it would change the audit

function going forward.

MR OXENDI NE: The audit function that |I'm

referring to would -- it's not the Departnent staff
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comng intovisit. It's the third-party audits that

| enders are required to have, the accounting firnms,

and | don't think they generally get into that |evel

of detail. | agree with you with respect to

Department reviews.

M5. SOVERVILLE: Right. So I would think

that those audits mght not be affected quite as much

as the Departnment and the guarantor audits that

| enders and servicers have on this issue of reduced

or revi sed docunentation

MR. OXENDI NE: On the subject of |ender

and guarantor audit, because | don't want to change

the topic right now, but at some point | would like

to have a di scussi on about how we can elimnate the

duplication that takes place in that area now. W

can just nake a note on that when you cone back to

it.

M5. STEWART: If | can follow up on the

di scussion you and Jeff were having and perhaps an

exanple that 1've pulled out here of duplicate and

per haps unnecessary docunentation. In the area of

f orbearance, we have certain docunentation
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requi renents already relating to docunmenting the fact

that the forbearance existed. Forbearance requires

an additional docunentation where it states that the

| ender reasonably believes and docunents in the file

that the borrower intends to repay the loan, but is

currently unable to do so. That's two docunentation

steps necessary for a forbearance.

And what is the real benefit derived from

this second docunentation? | nean, a | ender is not

going to grant a forbearance just to grant it. They

obvi ously believe that the borrower is wlling, but

unable at the present tinme to pay, or they wouldn't

be doing that. So that's just sort of an exanple

that I can throw out of duplicate docunmentation for

one particul ar process.

M5. RYAN. One other thing. | know when

we' ve tal ked before about elimnmnating or

significantly reducing defernment docunentation in

particul ar there has been concern about borrowers

receiving a deferment that m ght not otherw se be

entitled, and so appreciate that problem But at the

same token, | think that if you | ook at the fornms and
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t he process that we make borrowers go through in

order to receive an entitlenent. And as Jeff, |

t hi nk, mentioned, you know, in order to receive aid a

convicted drug felon can self-certify, but sonmeone in

the mlitary needs to have their conmandi ng of ficer

certify that form

| also think on the unenpl oynment

deferment, as an exanple, this is, | think, a good

exanpl e, our experience is that borrowers while there

m ght be some surfing the net to see how they m ght

be otherwi se able to get a deferment on their |oan,

in nmost circunstances they're having economc

difficulties and they're contacting the servicer and

they're saying, I"'min the mlitary, or, you know,

|"ve just been called to duty or |I'm unenpl oyed, I

just lost ny job, or they' re delinquent and those

facts and circunstances conme out through those

tel ephone and letter contacts with the borrower.

And so to sort of walk through a scenario

borrowers say they're delinquent, they ve lost their

job, you're on the phone with them they indicate

that they just lost their job. Wen did you |ose
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your job? Have you been |ooking for work? Yes. How

many pl aces have you gone for enploynent? You know,

based on sort of that interviewto be able to say,

wel I, you know, we can grant you an unenpl oynent

deferment, you know, it's this period of tine, here

is when you'll have to resunme paynent. All of that

transacti on being conpl eted once on the phone versus

the current flow which is they give you that

i nformation, you say, I'll send you the formor go to

our web site to get the forns. They go out, they

fill it out, they take time doing it, they mail it

back to us, we process it, and, you know, get it into

the system all of which the borrower is listing, you

know, the places of their enploynment. If they were

going to lie about it, | can easily read the Boston

d obe and say, you know, Sheila Ryan, you know,

director of enploynment at Nellie Mae and here is al

of nmy contact information

So if we're concerned about abuse, you

know, people can go about it in that way, but I think

we need to step back and understand how t he defernment

process or forbearance process gets initiated and
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it's through an interaction with the borrower they

tell you certain facts and circunstances exist, and

then we try to match a defernment or forbearance to

their particular circunstances.

And | think if we look at it in that

light, I think it's easier to sort of get, | guess,

confortable with the docunentation or elimnating the

docunent ati on requirement, we certainly would

advocate a process whereby in nost of the

circunstances, if not all of the circunstances that

process can be taken care of with the borrower at

that nonent. W all |ike immediate results in this

world, and so to be able to resolve that circunstance

within that particular interaction rather than over a

period of tinme to let the paperwork catch up to the

process.

MR, FRISHBERG | have a question about

another third-party interest in this which pertained

to ny favorite subject on earth, the onbudsman

Let's just --

[ Laught er. ]

MR FRISHBERG  The fourth di nension
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because it's not real yet, but it will be soon

I can see where you have this sort of

third party, it's the sane as the auditors. They're

out there | ooking for sonme reason for sone

informati on for whatever reason, the onbudsman is

going to maybe be in a situation where either the

| ender or the borrower is going to want to refer to

docunents and records to be able to go to just be

able to certify not in any |egal way, but just to

say, here's what the facts of the case were. Because

there's going to be differences of opinion, people

renenber things differently, | never asked for that,

or | was never told about that. It seens like it

woul d be hel pful to have this kind of paper trail of

people to refer back to fromboth sides to be able to

resol ve -- you know, resolve cases quickly and easily

just by sorting out what the facts are which | think

woul d be a large part of that function

But if you elimnate chunks of paper from

this process, it's hard to resolve any of those

situations, you know, where you can -- there's a high

| evel of certainty between both parties that what you
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have in hand is actually what happened.

MR, ANDRADE: Well, | can kind of shed a

little bit of light in terns of how that process

m ght work. Wen | was -- actually before Larry cane

on the guarantor/| ender oversight staff -- was a desk

officer for Sally Mae and woul d resol ve issues that

woul d cone up with people that were having, you know,

problens with a loan at Sally Mae. And what | woul d

get was basically the conmputer printout fromtheir

conput er systens which would give me the trail rather

than getting the actual forns. And for a problem

resol ution thing, okay, you know, there was a record

that a letter and what letter was sent on such and

such a date, correspondence that canme back fromthe

borrower and a summary of that correspondence, the

details of tel ephone conversati ons.

So | think without requiring specific

fornms, nost | ender and servicer records woul d

probably give that kind of information where you

could go back. Because |I think just froma business

st andpoi nt someone coming in to |ook at the record

has to know what has occurred prior to them | ooking
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at it. So, | nean --

M5. RYAN. | just wanted to add sonet hi ng

to that. The other thing | think to bear in nmnd is

that while we're | ooking at sone of this information

froma Federal conpliance or if there are cases that

rise to the level of the onmbudsman's office and we

were focusing in on that, but fromthe day-to-day

responsibility we have custoner service

responsibilities. And so there needs to be

information in our systenms to tell about prior

transactions with the borrower or prior conversations

with the borrower so that another custoner service

rep as exanpl e can quickly assess that, understand

what has been happeni ng on the account and conti nue

to service that account.

And so those things certainly can't be

lost, lvan, in order for us to correctly service and

appropriately service the needs of that custoner.

And so those activities can continue, the question

is, for example, in the unenpl oyment defernment, if

you' re having a conversation over the phone, they

lost their job and you say they lost their job on X
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date, they've been | ooking for work and you docunent

that in the file, is it necessary to send out a piece

of paper, you know, for themto list all those

sources including their titles and their address and,

you know, bl ah-bl ah-blah and then get that back to

you in order to process and actually grant the

def er ment .
And | woul d suggest to you that it's not.
MR, FRISHBERG | guess mny question nore
related -- if you have that summary of the

information, this letter was sent, you know, this

conversation was had, but if someone clains -- if you

go back and you're trying to revisit that history and

there's a dispute over, oh, no, that letter wasn't

sent, or | never said that, or, no, the date | gave

was X. There is only -- if it's not an origina

record that's used to verify that, you have one party

who is sitting there -- you know, you could have an

el ectronic summary going. The |ender can say, we

sent a letter, or the sunmary will say, we didn't

hear anything back or whatever it is, but that's not

-- you can't really use that summary record to



10

11

12

13

14

15

16

17

18

19

20

21

22

64

resol ve a dispute of fact.

MR, ANDRADE: | think in general what you

will find with these systens is that those types of

things are not all owed under the system For

exanple, if you put in a date, you can't go and

backdate certain transactions -- | nean, the date

that the transaction was recorded is recorded from a

systemdate. It's nanipul able by the user, for

exanple. And these systens are audited, and, you

know, in terns of the dates that are in there are

actually being -- you know, the activities are being

per f or med.

M5. RYAN. Yeah, just to add to it, |

mean, | think, you know, Ivan, sone of the

ci rcunst ances that we m ght see, for exanple, would

be a borrower, hypothetically speaking, gets to the

onbudsman's office because they believe that they

shouldn't be in default because in fact they were

enrolled. And their statenent is that | sent in the

deferment form but they never got it. Qur

el ectroni c system nor our paper systemis going to

docunent that we got it. And, so, | think what we
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need to do to address the concern that you're raising

is to look at the particular circunstances and see if

in fact the paper (a) hel ps us address the problem

that we m ght be seeing; and (b) if the presence of

the paper is necessary in order to nmtigate any

substantial risk that mght otherw se be there. And

we need to sort of have that kind of process.

But our experience is, you know, | sent in

the formand we don't show that we got it. And so

we're not going to be able to pull that docunentation

froma hardcopy paper file.

MR FRISHBERG And | understand that. |

mean, the coment that I'mnmaking is nore of a

general one in that it seenms to ne there are pl aces

where that will be an issue. It extends on to pl aces

where it gets to the level of litigation too

forgetting the onbudsman, but where there is those

sorts of cases, that particul ar docunents or

requests, you know, would be inportant in that and

across the board elimnating them whol esal e woul d

cause probl ens.

MR. OXENDI NE: A question for you. 1In the
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case of defernents, the docunmentation which is

generally froma third-party, if not the I ender, or

the borrower, but we're getting the registrar

certification or the unenpl oynent office or

somet hing, or the commandi ng officer that gives the

Department sone | evel of confidence that the borrower

does in fact qualify for the deferment. And at the

time these provisions were put in, | think we

probably only had subsidized loans. And it's a noney

i ssue for the Departnent.

If we elimnate that confort |evel with

t he Departnent, how can we be assured that

| enders/servicers will be diligent in determning

whet her or not the borrower truly qualifies for the

defernment? Since it does increase the Governnment's

cost in the case of interest subsidy and, frankly, at

the sane tine reduces the | ender in-servicer's cost

in ternms of servicing expenses. So how do we get

that | evel of confort?

MR, ANDRADE: | think actually, the |evel

of confort that you currently have is a fal se sense

of security. | mean, the docunentation and | think
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t here have been cases where this has been found, may

or may not be true. So having the docunentation |

don't think protects you from someone who is out to

defraud the system

I think what you need to do is -- what

type of information do you need and from what source,

and is there sone way -- | nmean, at sone point if you

wanted to conme in and check it that you could to see

whet her or not there was full conpliance with the

requi renent.

MR, OXENDI NE: But you see, even having

t hat docunentation for soneone who is out to defraud

the system gives us sone | evel of confidence because

then it's not a dispute about the | ender

m sunder st ood what | said on the phone. And we would

have a hardcopy signature certifying that they did in

fact qualify when we could determ ne after the fact

that they did not, and it makes it a nuch easier case

for the Departnent to pursue.

But let ne throwthis -- we don't need to

debate that. Let ne throw this out.

PARTI CI PANT: [Off mic.]
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MR OXENDI NE:  Yes.

VWhat woul d you say, lenders, to a

suggestion that in exchange for elimnate this is not

-- this is just off the top of the head now, okay,

don't think this is the Departnent's position. \Wat

woul d you say to a suggestion that in exchange for

elimnating the need for this docunentation that if a

| ender approves a defernent incorrectly, one that is

not eligible, all of the interest that accrues during

that period of time is not ensured interest?

MB. RYAN If the borrower --

MR, OXENDI NE: Yes, the borrower wasn't

eligible or the Il ender made a m stake, it doesn't

matter. Just as of the fact just determine that it

was an ineligible defernment.

M5. RYAN If we relied on statenents that

the borrower provided to us, we should be able to

rely on those statenents.

MR, OXENDI NE: But the issue I'magetting

at, Sheila, is | agree with you if those statenents

are in witing. And that's what we say right now

with respect to the application, that you can rely
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upon statenents made in the application by the

borrower and the school, et cetera, et cetera, et

cetera. But what |I'mtal king about now is a phone

conversation and there is a ot of roomfor dispute

over who said what in a phone conversation, sonething

that can never definitively be determned after the

fact.

M5. RYAN. We're tal king about defernent,

are we not? And so | guess | would question how nmany

deferments are granted where the borrower l|ater on

says, you know, | didn't request that. | really
wasn't in the mlitary, I was just wearing a nice hat
t hat day.

MR, OXENDI NE: Well, the doesn't happen

now because we need the conmandi ng officer's

si gnat ure.

M5. STEWART: [Of mc.] I'mfilling out

this deferment formand I"'mgoing to lie -- it

doesn't matter if | say, ny conmandi ng of ficer --

over the phone or | might have ny -- ny commandi ng

officer -- there is no real way, you know, sort of

calling and verifying every single form There is no
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way of knowi ng whether or not that is true or not.

You're relying on a witten statement or you're

relying on a verbal statenent. Either way, |'m going

to have a piece of paper that shows that Jeff Baker

is the commandi ng officer, or I'mgoing to have a

servicing -- an electronic servicing file saying that

Jeff Baker is the commandi ng officer

MR, OXENDI NE: Unfortunately, we've had a

few cases of falsified docunentation in the program

some you're famliar with. If we do away with the

necessity to have the docunentation, then it's an

i ssue of, well, they did really tell me that, and it

can't be proved. So a |ender who would be inclined

to cover up a due diligence violation, let's assune

there is still due diligence, we may -- there may not

be a --

PARTI CI PANT: [Off mic.]

MR OXENDI NE: Well, we haven't had that

di scussion. W probably shoul d have had t hat

di scussion first, and then this may not be necessary.

But a | ender who would be inclined to

cover up a due diligence violation sinply by saying
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had a phone conversation with the borrower and the

borrower requested a defernent, et cetera, et cetera,

and then after the fact, it's the lender's word

agai nst the borrower's word. I'mjust trying to

determne, is there any confort that can be given to

the Departnment in this area if we elimnate the

necessity for witten docunentation

MR M LLER | nmean, | think in the case

you're stating Larry, you would be | ooking for a

pattern of those activities. | mean, | think you

woul d have a -- you think a | ender would only do that

if it was so desperate to cover up their due

di I igence problens, they would only do it in one

case. | think that's kind of stretching it.

I think, you know, if you went back in on

an audit and saw that it was you had 50 cases in the

mont h of May of defernments that weren't docunented

that the borrower -- you follow up or whatever, and

t he borrower says, | never requested that, you would

have sonething there. But | think the path you're

| eadi ng down is a path that could lead to

di sincentives for lenders to provide -- you know, to
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grant deferments. And | don't think that's where you

want to go. | think you want to -- you want to have

as much incentive in there for |l enders to grant

deferments and to assist borrowers in this process as

you can

I mean, | think Sheila is right in saying

that | think that maybe this is a conversation that

needs to take place in the context of reform of due

di I i gence, because maybe that's providing

di sincentives as well there or for -- you know,

incentives to do things that you don't want themto

do. But I"'mworried that the path you' re |eading

down is not the path that you' re going to resolve

del i nquenci es and keep peopl e out of default.

M5. RYAN. Are we validating 100 percent

of the statenents that fanilies make on canmpuses as

exanpl e? | nean, there are nunerous circunstances in

this programwhere we rely on the information that's

provided by the famly. The question is whether we

can get confortable with them providing that

i nformati on over the phone versus, you know,

requiring a paper trail. And that, |I think -- |
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think while we're tal king about defernents and

forbearances today, | think it gets to a sort of a

uni versal sort of brush in ternms of, you know, what

we' re expecting, applicants or borrowers to go

through in order to receive any type of benefit under

this program

MR FRISHBERG  Sheila, where is the

i nformati on fromstudents and famlies verbal only?

| mean, it seens |like we have to put a |lot of

i nformati on on paper and have it all confirmed and

checked.

MR. ANDRADE: But instances where student

and a financial aid adm nistrator, for exanple, since

Larry is here we can tal k about financial aid

adm ni strators. Those conversations in nost cases

are docunented in the student's files. And the

circunstances are stated out, so there is an audit

trail for that. But that is not always -- it's not

al ways a pi ece of docunentation backing up each one

of those statenents. |It's just giving soneone coning

into it either in that office or froman outside

entity the ability to go in and determ ne exactly
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what happened and why certain actions were taken

So, | think, Scott, this going down a road

where we're really starting to hold -- we would hold

|l enders to a standard that we don't hold schools to.

And i f a borrower defrauded a | ender, or defrauded

t he Governnent through a | ender, that we would hold

the lender |liable for that fraud.

MS. SOMERVI LLE: Larry, | also think that

some of these defernents that we're tal king about are

very | ow usage and have sone pretty obscure

eligibility requirements in and of thenselves and so

you' re tal king about for the five working nothers who

get the working nother defernment, how many of those

are going to want to defraud the Government. So

we're going to protect against sending those five

wor ki ng nothers this formthat they have to fill out

to make sure that, you know, all the "I"s are crossed

and the "T"s are dotted.

I think -- you know, we've made a | ot of

progress on the in-school defernents. It was

important to do that. And the percentage of each

deferment type dropped substantially after that and
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think we really need to step back and say, what are

we protecting, you know, for the NOAH defernents.

MR. OXENDI NE: You raise an interesting

point, Gail, thank you. And what | was really trying

to get at with nmy question is the issue of burden and

costs. If you took on responsibility for the

i nterest that accrues during a defernent period that

is granted by the | ender that after the fact is

determined to be an ineligible defernment period,

woul d that increased risk substantially outweigh the

expense of obtaining and keeping the docunentation on

100 percent of the deferments today? Especially if

you say that the deferments we're tal ki ng about are

very | ow use defernents.

If you want, why don't we take a ten-

m nute break and you don't even have to respond to

that if you don't wish to. But we can pick up when

we get back fromthe break. Ten mnutes.

[Brief recess at 10:12 a.m]

MR, OXENDI NE: Let's get started.

MR ZAGLAN CZNY: | understand that we all

have to be good stewards of Federal funds and the
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Departnment has to have a certain confort |evel, but

and certainly some people have gone to jail, and

certainly there have been press reports of,

guot e/ unquot e huge scandal s.

How do those things become -- how are

those things detected currently? Are the bul k of

those things discovered in IGreports or are the bul k

of those things discovered in normal audit processes.

VWere do those things cone fron? Were are they

di scovered? Because it's one thing to have an |G

report, it's quite another that the current systens

pi ck t hem up.

MR, OXENDI NE:  Actually, Larry, they are

di scovered from nunerous sources. Sone are from

programrevi ews conducted by Departnent staff and

guar ant ee agency staff, some are self-reported by

seni or managenent, and sone are detected through

certain patterns during the clains review stage.

MR ZAGLANI CZNY: But can you put a

percentage on it?

MR. OXENDINE: There is no way to do a

percentage. Sone of the |arger ones were di scovered
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t hrough guar ant ee agency revi ews.

[ Pause. ]

MR. OXENDI NE: Scott, did you want to nove

to the --

MR, ANDRADE: Actually, can | talk to
Larry's point on that? | think you were talking
about economic incentives. | think there's an

econom ¢ incentive especially fromtop managenent

that these kind of issues of non-conpliance don't

occur. And | know that a lot of the |large servicers

and the large |l enders invest a significant amount of

resources in internal audit to nake sure and on the

guarantor side as well. And, so, | think if this

type -- if the Type of things that you're fearing are

happeni ng, they are not happening as a nandate from

the top down. They are happening at a very |ow | evel

close to the source and there are checks and bal ances

wi thin these organizations for that to get detected

And | woul d inmagine, just fromny

experi ence, having done -- doing reviews for the

Departnment, one of the things that we woul d check

initially is the internal audit reports before we
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even went in to see what kind of problens has been

uncovered. So | think there are strong economc

i ncentives for nmanagenent to catch these things and

to not allow the kind of activities that you think

may occur.

M5. RYAN. | think we're beating a horse

that m ght be dead, but one of the things that m ght

be hel pful to this exercise, we are obviously com ng

to the table with sone recommendati ons, not aware of

ei ther, you know, all problens that m ght have been

uncovered in the past, and so it would be hel pful to

pul | sone of that data together. The other thing

that woul d be hel pful, and I'mjust thinking over to

ot her agencies or other, you know, Federa

initiatives, things like the IRS. W know that they

are going to becone friendlier which we | ook forward

to. But, you know, | think of something, for

exanpl e, you know, item zing or listing your

charitable contributions on your tax return, you

enter a line item there aren't -- they're not

requiring at the time of your filing that you go out

to United Way and get that, you know, sort of
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docunentation and send that to the IRS or to the

Sisters of the Three Knights or something |ike that

internms of religious contributions.

So, | mean, it would be helpful, I think

as we think about this exercise for the Departnent

and we can al so take on sone of this is to | ook at

ot her Federal agencies and see what kind of standards

and thresholds they establish for docunentation. |Is

it tied, you know, sort of the |evel of Federa

subsidy or sort of tax relief that mght be provided

to are there benchmarks; you know, is it necessary to

have the mlitary personnel get their commandi ng

officer to certify a deferment, you know, if it's

$4, 000 versus $40, 000. | nmean, there is different

| evel s of subsidies that get applied there and we

sort of do this broad brush approach

And so | would be very interested to know

what ot her Federal agencies are doing. No doubt the

whol e effort in terns of burden reduction and

docunent ati on reducti on goes beyond the Departnent of

Ed. | would suspect that other agencies m ght be

nore burdensone in this area, and so maybe it nade
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some significant headway in this regard.

MR MLLER | also think, you know,

there's an idea of we seemto sit here and try to

specul ate and anti ci pate what m ght happen if, and

maybe the other way to look at it, and it mght be

somet hing to consider as you do this entire

regulatory review is the idea of putting some things

in place and then seeing what happens. And | don't

mean -- | hesitate to use the word "pilot" because

don't think it's the kind of thing where you want to

[imt to whomit applies. But |I think the idea of

saying, we're going to put this reg out and two years

later we're going to go back and see what we did.

And we're going to be able to use all our audit tools

and see what happened, and was there some dramatic

increase in the granting of defernents that we can't,

you know, so that we can't certify on the back, and

you know, was there a covering up of due diligence

viol ations through this effort.

But | think there's a lot of anticipation

of , you know, that you sort of always anticipate the

wor st case scenari o and naybe one way in terns of
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| ooking at regulatory reformis |ooking at the idea

of putting some things out there and trying sone

t hi ngs and goi ng back and eval uating theminstead of

throwi ng them out before you even put them out there

because of sone potential that you see could arise

due to them

MR, OXENDI NE: | woul d suggest that you

not interpret the Departnment's coments as throw ng

this suggestion out. W do intend to -- | do intend

to chall enge your thinking to get you to focus on the

i ssues that are inportant to us. But by us doing

that, please don't interpret ny coments as sayi ng

that we will not proceed with your suggestion

MR, ZAGLANI CZNY: | think that, Larry,

that's a very hel pful sign

To align nyself with what Scott said, |

think the problemwe' re facing here is that we' ve put

in place systens to deal with old problens. The

i ndustry is much nore concentrated now. It's nuch

nore technol ogically adept. You don't have the

guot e/ unquot e bad apples that we've had before in the

way the systens have been designed, so I think we
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really do need a fresh | ook, especially in the trend

of the concentration in the industry.

MR, ANDRADE: The only thing I would Iike

to say in terms of challenging the thinking, | think

| would like to see the Departnent try to take a

perspective of this as thinking, what if these were

new requi rements and we were going to put themin

rat her than saying, we have this and we have to give

t hi ngs up.

If you | ook at when new requirenents have

cone in whether it be reporting of income information

for hope and lifetine learning credits, the drug

requirenents in the | ast reauthorization -- the

Departnent in inplenmenting new requirenments in recent

years has been very flexible, very willing to do sone

of these tradeoff and give people the benefit of the

doubt. | would like to see you take that same

approach with these and consider that these are

potentially new requirenents going in rather than

trying to give up old requirenents.

MR ZAGLANICZNY: I'msorry | came in

| ate, but perhaps it was said. Having been a house
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staffer, | well understand the | aw. I think this

review and this report to Congress has to go beyond

just regs, and I think we have to identify statute --

statutory problens that are hol ding us back. Because

certainly the Congress has a responsibility since

they've put things in law that tie your hands, they

tie the industry hands, they tie financial aid

directives hands too. So | think the purview of this

and the scope of this report should also identify

some statutory barriers that are out there that need

to be addressed.

MR. OXENDI NE: Do you want to conti nue,

Scott? Wuld you nove on to your third D?

MR MLLER Yeah, the 3-D. Dis for rea

dog in this case. Talk a little bit about do -- do-

do -- due diligence. Rather than reading what's in

there, let ne summarize and give you a coupl e of

exanples. | think you all know we feel we could live

wi t hout the current due diligence regulations very

wel |l and still acconplish their purported goal which

is to collect on |loans from borrowers who can repay

them And | enphasize "borrowers who can,"” have the
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ability and the wherewithal to repay them And

think that's one of the underlying failures of the

due diligence policies that exist nowis that it does

not differentiate between borrowers. It's clearly a

one-size fits-all approach

It's characterized by a | ack of

flexibility and an enphasis on rote, due diligence,

make sure you dot all your "I"s and dot all your "T"s

and you've done everything that's required whether it

really helps to collect the | oan or not.

These prescriptive and detail ed

requi renents al so cone attended with them sone of

what coul d be called absurd penalties. M favorite

and probably the industry's favorite is the exanple

that if a borrower dies the | ender nust suspend

collection efforts for 60 days. |If after 60 days the

famly has not provided the death certificate, the

| ender nmust continue the letters and calls to the

borrower. That's the deceased borrower we're

di scussing. Those letters and calls usually go

unanswered i n those cases.

In additional if the | ender m sses
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prescribed --

[ Laught er. ]

MR, OXENDI NE: | have about 800 borrowers

who coul d answer.

[ Laught er. ]

MR MLLER  You know, we're not here to

di scuss your relation with the occult at this point.

[ Laught er. ]

MR MLLER Sheila has swam hats for

next session, | think

[ Laught er. ]

MR M LLER In addition, if the | ender

m sses a prescribed due diligence activity prior to

the borrower's debt, the claimcould be ineligible

for reinsurance and there's no renmedy avail abl e

because it's very difficult, despite those 800 -- to

get those borrowers to reaffirmtheir obligation to

repay. Those are just sort of sone of the things. |

mean, that's just, you know, our favorite teasing

exanple, but it really is a realistic exanple for us.

And very difficult to explain to famlies, very

difficult to explain to folks not in the industry who
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try to figure out what's going on. People who are

new to the student | oan programare comng to student

| oans and you try to run this exanple by them you do

get sonme very interesting faces.

PARTI CI PANT: [Off mic.]

MR MLLER Alittle bit hard to explain

t he ombudsman as well. | think our basic goal here

is that we need to be relieved fromrequirenments that

we believe are ineffective or just not hel pful in

terns of collecting | oans and we need to sonehow or

other be able to concentrate our efforts on

col l ecting | oans.

As exanmpl es of the changes we provided

three. One of themis to elimnate the detail ed

collection and skip trace requirenents of Section 411

and thus the need for the famus Appendi x D which

spells out the penalties for violating those

requi renents.

W believe the guarantor should be free to

collect loans in the way that they see fit and not

according to the prescribed requirenents of 410 and

that would include litigation where appropriate -- |
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enphasi ze "where appropriate” -- and elimnate the

need for a claimby-claimreview and replace this

with sanpling so that we can really get an idea of

what | enders are doi ng wi thout overburdening both

t hem and t he guarant ee agenci es.

The current claimreview and docunent ati on

process is a significant docunentation burden

dovetails with sone of our prior statenents, and

really uses resources that could be applied nore

effectively to default prevention rather than trying

to see if every "I" is dotted and "T" crossed. And
with that we'll -- | know you probably have sone
commrent s.

VWhat | would really ask you, Larry, to

start you off to start you off as to where -- | know

we have tal ked in general about the need for | ooking

at Appendi x D and 411 and 410, it was a forboden

subj ect during the previous negotiated rul emaki ng

with the prom se that there would be an opportunity

to really discuss it in a serious form W viewthis

as the first -- in what we woul d assune woul d be a

mutli-stage process, and we would be very curious to



10

11

12

13

14

15

16

17

18

19

20

21

22

88

know where you believe the Departnent would like to

go in terns of what sort of framework for regul ation

do you think would be appropriate?

MR. OXENDINE: | do believe the Depart nment

shares the goal that you're trying to acconplish.

The Departnent doesn't have a specific proposal for

how to go about acconplishing that goal. W would be

interested in hearing any suggestions that you m ght

have. Cdearly we can't -- | won't say we can't, we

woul d not feel confortable at the nonment sinply

telling |l enders to do whatever you want for 270 days

and if you don't get the noney send us a claim

At the same time | agreed that the current

due diligence rules are seriously outdated and do not

al ways acconplish the goal of collecting noney, but

instead | enders are forced to -- excuse ne -- forced

to spend a considerabl e amobunt of resources to ensure

they don't | ose the guarantee.

| believe that the desired place is

somewher e between the two extrenes, what we have now

and no rules at all. I would |l ove to hear sone

di scussi on on how you think we could replace or
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nodi fy the due diligence rules that would continue to

protect the Governnent's interest and giving us sone

| evel of confort that serious effort was nade to

prevent the default.

M5. RYAN. Larry, | think one rule that we

have in place today which I think we could step back

and see whether that is adequate and that's the gap

rule in terms of spacing between collection

activities rather than prescribing sort of what needs

to go out when and the content of the letter and how

harsh it needs to be, et cetera, to sort of mmintain

t he general standard about the distance between two

particul ar collection activities.

| also think that -- | wonder why the

Department -- | know you said be bold. But why the

Departnent thinks that it couldn't drop the due

diligence requirenents. Larry nmentioned earlier

about concentration. You have really sort of a

concentrati on of ownership interest in this program

in ternms of |oans outstanding. Loans that default

the I ender shares in risk sharing. There's

addi ti onal servicing costs and expense, not to
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mention that that's not an earning asset. | nmean,

there are a nunber of factors that cause all of us to

| ook at our delinquency and default rates and seek to

reduce those rates in order to nake our prograns nore

effective and nore efficient.

I think we need to be careful about using

default rate as the neasure because it may have sone

consequences on the front end in terns of |oan

eligibility, et cetera, that m ght be unintended or |

t hi nk woul d be uni ntended consequences. But | would

chal | enge sort of the whol esale sort of reluctance in

terns of getting rid of the current process. There's

a huge anount of resource spent, as you say,

conmplying with the current due diligence rules. If |

sit on one nore 411 RA call, that the community

m ght have trying to figure out what was neant by X

or Y, | think "Il go out of nmy mnd, but there is

just sort of a huge ampunt of effort around that.

And then there's this huge, you know, sort of process

of packaging up clains and sort of putting all of

that and then you have fol ks that actually, you know,

make sure that every "i" was dotted and then they go
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back and there's a huge anmount of resource there that

could be better allocated to other aspects of the

program And so --

PARTI CIPANT: [Off mic.] --

adm ni stratively cunbersone.

M5. RYAN. Correct. Right. So | think --

and | don't nean to sound flip when I, you know,

suggest that we get rid of the 411, but it seens as

t hough sone very broad paraneters and, you know,

agai n, looking at the concentration, |ooking at the

financial interest that people have in this program

we ought to, you know, be able to provide sone

reliance there.

MR, MLLER Larry, | think one of the

advant ages we have now too i s we have a benchmark

agai nst which to judge changes like this. | nmean,

t hi nk, you know, when the due diligence rules were

first enacted, | think, you know, we probably it

woul d have been difficult to try to conpare that to

what had happened previously. | think now we have a

long track record of folks using these due diligence

rul es, both at the guarantee agency side and the
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| ender side. | think if you put in -- again, I'Il go

back to the sort of take a | ook, do sonething bold,

take a chance to evaluate it. You have a nice

benchmark to look at it. And | think as Sheila

appropriately says, you can't just use default rate

as your measure, but you can nodel portfolios, seeing

a portfolio like this and a portfolio that's

represented -- you know representative in whatever

ways you want to do it, what was the effect, what was

the i nmpact of relaxing the rules and having the

| ender, you know, concentrate its efforts. Was it

positive or negative. W0 becane payers who | ast

time mght not have been payors, who this time were

payors that didn't becone payors this tinme.

I think we have an opportunity to judge a

bol d change in due diligence against a | ot of good

past history where there's a |l ot of good data out

there and a | ot of experience with these rules. So |

t hi nk, al though you indicated an initial reluctance

to, you know, dunp all the rules, | think, you know,

your reluctance is because you're not sure what's

going to happen. | think if you did it in sone
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controlled way with those sort of measures in place,

I woul d hope that you mght think about that and

beconme nore confortable with the concept.

And as Sheila states, and I'Il just add to

it, there are significant econom c incentives both

for I enders and for guarantee agencies where risk

shari ng has now been increased to five percent to

prevent default. And certainly especially fromthe

lender's side, to limt delinquencies. And I think

that those -- you're | ooking for econonmic incentives,

that's probably the single biggest econonic incentive

in the programthese days to linmt delinquencies and

defaul ts because the cost of them are staggering.

MR OXENDINE: | think | need to clarify

nmy conment about reluctance to elimnate all the

rules. 1 didn't intend to inply we would be

reluctant to dunp all of current 411. W would be

reluctant to not have any rul es whatsoever concerning

the I evel of effort that |enders must expend in

trying to prevent default. So | think that we have

an obligation to have sone |level of effort that's

requi red since schools are really the ones who wl|l
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be penalized for the defaults. And clearly we could

not give lenders total discretion to do nothing and

t hen have the school suffer as a result of the

default rates.

| also would point out, Scott, that while

we have nore of an econonmic incentive than we've ever

had before, | don't think it's particularly great at

the nmonent. You nmentioned the 5 percent and while

don't want to sound like I'"marguing with you, I

don't think that's much of an incentive at all since

the 5 percent is also federal noney.

There is the 2 percent on relatively new

| oans and there is -- the 2 percent doesn't apply on

a substantial portion of the outstanding portfolio.

| do that think there are opportunities

for us to seriously nodify the due diligence rules to

provide | enders with substantially nore discretion

than they currently have so that they do have an

econom ¢ incentive to focus on reduci ng delinquencies

and defaults instead of on hitting the buckets.

Exactly how we structure that program while | have

some ideas, |I'mnot sure | have the perfect solution
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just yet and that's what | think we need to have sone

di scussi on on.

MR MLLER | just want to clarify that

in ternms of economc incentives, those are not just

the 2 and the 5 percent, but as Sheila points out the

significant adm nistrative costs involved in dealing

wi t h delinquent and defaulted accounts in terns of

not only cash flow, but in ternms of actual expense

incurred in the collection process. So there were a

nunber of econom c incentives that go beyond just the

2 and the 5 percent.

W also just want to -- 1'd like you to

comment at some point on 410 as well as 411 as we go

on here.

MR OXENDINE: | agree with you with

respect to the administrative expenses -- operation

expenses incurred by lenders in due diligence

activities. | believe that's probably the strongest

i ncentive we have for nodi fying the due diligence

rul es and probably we should focus our energies, at

least for a while, on trying to maxi m ze those

i ncentives in exchange for doing away with the
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current prescriptiveness of the regul ati ons and

creating nore flexibility.

I've had sone di scussion with sone of you

on ideas for how we mght pursue that goal. | would

suggest that possibly risk nodeling nmay be an

attractive avenue for us to take a | ook at.

M5. RYAN. And we tal ked about sort of the

risk nodeling in terns of |ooking at sort of a

portfolio and as | understand it, that would be

identifying certain characteristics about certain

groups of account and these accounts are nore |ikely

to default than other accounts and so you woul d

intensify your collection efforts within that

popul ati on and perhaps |lessen it with anot her

popul ati on.

| don't disagree that the m ght be one

nodel to look at. One of the things | think that we

need to consider is that there may not be just a

single nodel to look at. That, in fact, there m ght

be multiple types of frameworks that a | ender could

service their portfolio under without -- it may not

make the sense to the lender, for exanple, to invest
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in a systemto do the perfornmance-base or predictive

nodel i ng. There's, you know, different views on that

internms of its value and its overall performance and

so we would want to be guarded against a single

approach to this process because that's exactly what

we' ve had historically.

MS. STEWART: Follow ng up on Scott's

guestion, could you conment on your thoughts on

410(b) as well in this regard?

MR, OXENDI NE: M thoughts on 410 is |

woul d I'i ke to hear what you suggest. As we indicated

initially, we didn't cone with any preconceived ideas

of what need to be done. W want to hear fromthe

community to what you think should be done. | can

share with you that | think reauthorization presents

us with an opportunity here and that certain economc

incentives were created as a result of

reaut hori zati on, so how do we | everage those

incentives in order to provide nore flexibility

t hrough regul ati ons?

If you have an incentive to performa

particul ar function especially well, is it necessary
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for the Departnent to regulate in detail how you

performthat function? That's what | nean.

Guar ant ee agencies clearly have an econom c incentive

internms of collections due diligence. |s that

i ncentive strong enough for the Departnment to

substantially liberalize or elimnate conpletely the

current due diligence rules that relate to guarantee

agency col |l ecti ons?

MR, FRI SHBERG  That's ny basic thinking

on this which is we've -- there is sone -- there has

clearly been sonme progress in terns of noving in a

nunber of ways the systemto create narket

i nfluences. And there is all sorts of guessing or

di sagreenment or specul ati on about how signifi cant

those market forces are. But to start beyond what

we' ve al ready acconplished, to start taking away

pi eces of the existing systemwi thout |ooking at how

t hose changes are going to have an effect seens

somewhat presunptive.

So | would generally be in favor of the

approach saying, let's ook at how sone of these

t hi ngs have an inpact. | mean, how nmuch, you know,
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the default diversion fees and all these other

t hi ngs, how much inpact do they have such that they

really render some of the other regul ations usel ess

because you're -- because the market force is so

strong. But | would like to see that actually played

out in sone verifiable way.

Sheila you nmentioned that default rates

woul dn't be the only way of |ooking at that. | would

be interested if as a start of that process you could

wor k out sone set of criteria by which over the next

few years you start to eval uate change at a nunber of

different levels, you could cone back and say, it's

not just lower defaults, or it's lower this, they've

been [ owered by this amount. But all these other

t hi ngs have happened as well. You know, then you're

in a stronger position to go and say, you know, now

t hese regul ations are conpletely usel ess because

we're so driven by market forces. But | don't think

we're quite there yet, because we haven't seen any of

these things in play.

MS. SOMERVI LLE: Pl ay, because when we

went fromthe bucket systemto the wi ndow system and



10

11

12

13

14

15

16

17

18

19

20

21

22

100

t he 45-day gap system and the new 45-day gaps at the

end of the 90 days, | think we have had sone tinme to

use a little bit nmore flexibility. And fromSally

Mae' s perspective, we do nore now with the w ndow

system and the gap systemthan we ever did under the

bucket system And we are filing a ot less clains.

I think we could do nore if we open it up

even nmore. | think we are still talking around this

per haps underlying assunption or fear that no regs

means do nothing. And I'mthinking no regs is going

to nean do a lot of different stuff. And it m ght

not be the sane thing that we would do at Sally Mae

i n Kansas, as Uni pek woul d do, as Kentucky woul d do,

as Texas would do, and | guess | would like to hear a

little fromthe Departnent.

Are you confortable with the concept that

the circunstances that the Texas guarantor and the

m x of that portfolio mght be different than what's

at Kentucky or PHEA and so | think one of the things

we' ve always struggled with is what to come up as the

alternative. And | think what we've cone to is there

m ght not be, as Sheila said, one alternative; that
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flexible and to do experinentati

technol ogy and what works at Uni

at, you know, Bank of Ameri ca.

MR OXENDI NE: | don'

101

s ability to be

ons and invest in the

pec m ght not work

t think the

Departnent has in mnd replacing 411 with sonething

el se and saying, well, this is the new due diligence.

| totally agree with you that we need flexibility

both in ternms of due diligence and in terns of the

types of activities that various entities wish to

pursue that they will call their due diligence. So

personal ly don't see the future

set of activities for everybody.

due diligence as one

| believe flexibility is the key and | et

the | enders decide what will work best for them

Now, with that said,

| do believe that

there is a mnimal standard that we nmust regulate in

order to ensure that every delinquent borrower

recei ves some |level of due diligence effort in trying

to prevent that default and that the borrowers

t hensel ves are therefore not penalized by a |ack of

effort and that schools are not

penal i zed wi th high



10

11

12

13

14

15

16

17

18

19

20

21

22

102

default rates by a lack of effort.

Now, it could be that the mininmal |evel of

effort would sinply be sonething, and |'mj ust

pulling this out of the air to get your reaction,

clearly you have to have a final demand letter, in ny

view Cearly you have to -- [mic off] and after

that then there is the question mark, there has to be

other attenpts made, but what is the magi ¢ nunber.

And nmy viewis that it should be possible for us to

come up with an approach that basically does away

with the tinme franes.

But, again, as you know, I'mbig on

i ncentives. Cone up with an approach that creates

the right incentive for |enders to vigorously pursue

del i nquent borrowers, and then we don't have to

regul ate the detail.

MS. SOMERVILLE: [Of mic.] How do we

convi nce you --

MR OXENDI NE: You never wll.

MR FRISHBERG That's ny point is that it

has to be outcones based. And figuring out -- | nean

just like we're asking SFA to do perfornmance-based
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organi zations and there's going to be voluntary

flexible agreenents, in |ooking at how -- you have a

set of circunstances where you can decide, we're

going to judge this based on outcones, so let's

figure out what those appropriate outconmes are. And

that that would be what allows you to free up the

kind of nore directed regul ati on under neat h.

M5. SOMERVI LLE: [Of mc.] -- different

for different participants in your view? Yes.

MR SEGAL: | just want you all to keep in

m nd that we do have one | egal requirenent that we

really have to keep in mnd on the cohort default

rate appeal side where schools are going to have and

wi || have an appeal based on | oan servicing. And

there needs -- one of the things that we have to keep

inmndis there has to be some standard for doing

that. Right now those are tied to certain steps in

the current due diligence process. W' ve done them

fairly broadly. But as we |ook at revanping that, we

have to keep that consideration also in mnd. One of

my concerns in just allow ng the | ender-based system

woul d be that what are those standards and how do we
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neet that.

I don't know what the answer is, you know,

it's just when things get discussed over the next few

months and into the future, and as proposal s becone

nore solidified, just keep that in mind that that is

one consideration that we have to address sone how.

MR. ANDRADE: But, Brian, isn't there a

certain reasonabl eness standard there? | nean,

obviously there is still going to be servicing

records in the case of an appeal, and | would say

someone who went in who had never contacted a

borrower woul d be hard pressed, you know, to say that

t hey had nmade due diligence. But if someone had gone

in there with whatever set of activities were

appropriate for that particular borrower and based on

their know edge of the portfolio, to ne, | don't see

what | egal problens are caused

I mean, | think you don't have an absol ute

standard that said, yeah, you didn't junp through

hoop A, and hoop B, and hoop C, and, therefore, we

can throw it out of the record, but | think there is

a certain reasonabl eness that needs to cone into play
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here. And | don't know if that's necessarily grounds

for driving the whole process on that we need to have

absolute steps in order for schools to be able to

appeal their cohort default rates based on servicing.

M5. RYAN. And Scott made this point

earlier and the nore | think about it, | find nyself

agreeing with him Yeah, it took a while, but

whet her we cone up with -- whether you sort of the

cart before the horse, but | nean, we do have --

t hese due diligence regs have been in effect since

1986 and so we have a significant anount of

historical data. W have default data based on

di fferent econonm c trends, regional, you know,

probably national economic trends, et cetera, that if

for example, you said all of 411 is gone absent, you

know, obviously needing to address sonet hing of

Brian's concerns, but and then, you know, sort of

looking at -- I'll use Nellie Mae and as exanpl e

sort of a snapshot of our portfolio to the extent

that either, you know, sort of the performance of

that portfolio declined w thout sone ot her

i ntervening factors. There's a different, you know,
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type of mix in ternms of the portfolio or sonme other

shift. | mean, we do have sonmething to | ook at.

I mean, obviously we need to be sensitive

to regional and economic trends in terns of the

econonmy where the really extraordinary tinme that wll

change and that will no doubt effect student |oan

del i nquenci es and we need to be sensitive to that.

But | still want to keep in mnd, and

think it's inportant to keep in mnd, that we do have

that historical data and we do have sonething to fal

back on in ternms of, you know, standards. And can

identify whether this is having an adverse effect and

we can identify pretty readily if it's having an

adverse effect in order to be able to alter change.

So if it's something like, you know, you have X, but

if you want to do Y, you can do Y, but if you ever,

you know, fall below certain thresholds you have to

go back to X, you know, creating that incentive for

the flexibility to occur during that process.

We've got a lot of information behind us

and we ought to be able to take advantage of it.

MR, ANDRADE: The other thing, Larry, too,
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| do want to take a little bit of exception to your

statenment that you don't believe that there's enough

econom c incentive currently in there. And it's not

all the 2 percent. And | know at |east with the

banks that we represent, delinquencies are not | ooked

at favorably. The same way that in the nortgage side

of the business, just because you can forecl ose on

t he house doesn't nmean that that's a good thing if

you have a |l ot of delinquencies and you' re doing

f or ecl osur es.

If our |lenders have high default rates and

have hi gh delinquency rates, that's not |ooked at as

a favorabl e economc outcone within the bank within

managenent itself. So | do think that there are

strong i ncentives and people do try to cull through

their portfolios and to try to bring people as

current as they can

MR OXENDINE: So will the industry be

sharing any specific proposals with us at a |later

time?

MR MLLER Wat's the process -- | mean

when we -- we put forward just dunp 411. Well
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that's our starting offer here.

[ Laught er. ]

MR MLLER And 410. But when we had our

favorite NEGREG sessions and you took these issues

off the table for later date you seened to indicate

to us that they would be sone sort of process. So

was curious if you had any thoughts as to what that

process woul d be and what sort of tineline you were

| ooki ng at under there. And if no, then naybe what

we need will be hel pful maybe to have in fairly quick

order would be a followup neeting just to sort of go

t hrough that and see if we can figure one out that

woul d wor k.

MR. OXENDI NE: | think the Departnment has

a real desire to focus sone energy on 410 and 411

The industry, the program has changed substantially

since those regul ations were pronulgated. In terns

of time frame we have not yet devel oped a tine frane.

The problemthat | am having right nowis

first clearly we can set up another negotiating

conmittee to begin working on these issues. [|'mnot

real excited about pursuing that too quickly,
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frankly. But the issue is, it seens to ne that we

shoul d do some work in trying to cone up with ideas

t hat show promi se instead of just going in to this in

the dark. W should have sone general direction that

we think we want to go before we actually create

anot her negoti ating group.

Let me throw out an idea for you and

haven't -- it's only a concept. | don't have the

detail. A lot of lenders, like it or not, are

confortable with 411 because the devil they know is

better than the one they don't know. At the sanme

time other |enders would | ove to pursue other

approaches to due diligence.

Suppose we were to conme up with sone

concept that said you can either continue 411 as you

know it today, and this wouldn't necessarily have to

be | ender-by-lender, but it could be |oan-by-loan if

you want. O, as an alternative you can nmake any

deci sion you want for due diligence up to, say, X-

days delinquency. Pick a day, | don't know where it

is. Sonething short of 270.

PARTICIPANT: [Off mic.] 269.
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MR, OXENDI NE: Ckay. |If you can do that,

I'"lIl start at 30.

[ Laught er. ]

MR, OXENDI NE: We've gone through this

before. Let's say, to ne the day is sonewhere

bet ween 120 and 180. But if the account becones 180,

then these are the activities that nmust be done so

that we give lenders a lot of discretion to use a

ri sk nodel, any risk nodel they want to use, to

determine that this borrower is a habitual |ate

payer, | know they are going to pay before 180, so

" mgoing to do nothing now that they are 60 days

delinquent. That will give the | enders an

opportunity to nore accurately target the due

diligence dollars. And if they are diligent in

maki ng those decisions, there is a substantial

possibility of seriously reducing the |lender's

expenses. Because for every one where they use the

ri sk nodel and use it correctly and the borrower does

not become 120 or 180 days delinquent there is no due

di I i gence noney spent.

Only an idea to get your reaction
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MR, ANDRADE: Well, Larry, | think part of

t hat depends on what you're expecting in the cost of

what you' re expecting on the federally-nmandated due

di ligence requirenents --

MR. OXENDI NE: Let ne address that before

you go on.

MR ANDRADE: Can | finish that and then

"Il let you --

MR, OXENDI NE: Go ahead.

MR, ANDRADE: kay. Thanks. Because the

problemthat | see there is that you' re going to be

spendi ng noney on due diligence and on trying to

bring the borrower back current in the tine prior to

that. If you nake it onerous on the other end for

| oans, because there are going to be a certain

percentage of |oans that are going to go into default

and that basically we're just going through the

notions at this point because our experience shows us

that at that late date of delinquency there is really

not much you can do to intervene to stop it from

going into default. So you're going to be expending

these funds on loans with very low |ikelihood of
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bringi ng them current.

MR, OXENDI NE:  Under what | just threw out

the | ender would have discretion to either follow 411

whi ch the | ender would follow in the case where they

t hought the | oan was going to default, or this new

approach. And the new approach would only be

followed in those cases where the | ender thought the

| oan was not going to default.

In order to make this work, in ny view,

the federally-nmandated requirenents for the last X

nunber of days would have to be sufficiently onerous

froma cost standpoint to give the | ender an

incentive to try not to get into that tinme period

So did they nake good deci si ons about which ones to

do nothing for 120, 180 days?

M5. RYAN. Larry, | think first, you know,

we can certainly explore the inplications of that and

it is a creative concept. The one reaction that I

woul d have is that even within the constructs of the

existing 411 for a lender that wanted to foll ow that

for all of their portfolio or a portion of their

portfolio, there are requirenents that are contai ned
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within that just either don't nmake sense or just are

unnecessarily conmplex or conplicated, and, you know,

getting down to the claimreview process, we do a

claimreview before we file the claimand then the

guarantor does the claimreview when they get the

claim There's a huge anmount of resource and expense

spent at that sort of, you know, double checking that

I think that under this proposal, even if you were

relying on the existing 411, there's a need to go and

make certain that 411 is as efficient as it needs to

be and as prescriptive as it needs to be. And then

sort of taking that, you know, sort of step aside in

getting rid of those burdens, |ooking at a creative

nodel |ike this.

But | still think it is worth to match --

maki ng certain that we nmatch whatever we do on 411 to

the clains process and see that we can't sort of

reduce or significantly or elimnate or whatever in

terns of the review process associated with that.

And so they do need to go hand-in-hand, and so that

if you had a couple of different nodels or you had

three different nodels or four different nodels which
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we woul d certainly advocate because there are

di fferences, certainly geographic differences that

m ght drive behavior. W also have to be sensitive

to the claimreview process of the guarantee agency

and sort of any conplexities and burdens that we

m ght be inposing there.

And so | do think it's worth sort of

expl oring that kind of concept that you suggested to

create those kinds of incentives. | do agree with

Jeff that even -- even under a predictive nodeling

process where they say, borrower Ais going to be a

sl ow payer, but will pay, and borrower B isn't likely

to have the financial resources, do you want to nake

-- because Jeff is borrower B and the credit score

says he's likely to default, do I want to peg himin

that corner and therefore sort of alter ny behavior

in such a way that | know he's going to -- you know,

it's pretty likely he's going to default and, you

know, what |evel of resources do we want to spend on

t hat .

I nmean, sone of it | think we don't want

to result in just the opposite kind of result and
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behavi or to occur as well.

MR, OXENDI NE: But under this approach

assum ng that you're using a reliable risk nodel and

it gives you good information the majority of the

time, at least theoretically, that would free up sone

due diligence dollars that could be allocated to the

ot hers where you could, if you wish to use those

dollars in this fashion, intervene quicker with nore

effort.

M5. RYAN. Are you thinking under that

nodel that the current 411 is the -- if a | ender

wanted to do both, the current 411 and this

per f or mance- based nodel and we've scored two

borrowers. Jeff is very likely to default, Jane is

very unlikely to default, which one would you run

t hrough whi ch coll ection requirenents?

MR, OXENDI NE: Under that, if | were the

| ender naking the decision, Jane, | would do not hing.

I wouldn't send out any letters. Jeff | would begin

earlier than | otherwi se woul d under 411 with nore

effort.

M5. RYAN. But then in that scenario,
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because I'mdoing nothing, I'mfollow ng the new

concept that 180 days delinquency if Jane is stil

del i nquent because no nodel is going to have, you

know, we'd all be really financial w zards if we

could do that kind of thing. So Jane becones

del i nquent and then the | ender has these onerous due

di I igence requirenents because in fact the nodel

didn't prove to be or have this -- sort of the

out come that we thought it would have.

MR, OXENDI NE: | think | did use the word

"onerous,

but that was the wong word. | would say

"i ntensive."

VWhat you woul d be doing is consolidating

the activities into a nmuch smaller period of time for

Jane if she becane X days delinquent. But if | were

a lender, I wouldn't wait until the last day to send

out the first notice. | mght decide on Jane that

I"mgoing to do nothing for 60 days. But if | don't

hear fromher in 60 days, sonetinme in the next 30 |I'm

going to send her a rem nder notice.

Maybe in the next 30 or 60 you nake a

phone call, but that would be up to the lender. The
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| ender coul d decide to do absolutely nothing up to X

days, whatever "X' is. But then if Jane becane --

hit that magi c delinquency date, then the due

di ligence woul d be conpressed into a short period of

time. So that there would be a | ot of activities

during the short period of tinme.

MR MLLER One of the things that we're

getting stuck on specific ideas here which I don't

think is really where we want to go at this point,

and | think what it brings to is there's this whole

other effort that went on, you know, under G eg

Wods, this custoner service task force, and one of

the things, you know, you |look at that and you see is

assenbl i ng best practices and trying to figure out

how t hose best practices fit in. This sort of seens

to ne is an opportunity to do that sane sort of

exercise, to be able to provide sufficient freedom

and then for the Departnment and the conmunity

collectively to go back and say, okay, here we've

been doing this for a couple of years, where are we,

what wor ks, what doesn't worKk.

I mean, | think a | ot of us have tal ked
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about risk nmodeling and very few have put it into

pl ace to any great degree yet, so we don't have any

great feel for how perfect or inperfect it is or what

it really gets you at the end of the day. W need to

go give that sufficient time to work, understand what

its inplications were and whether it really is a best

practice or not.

I think we need to, as we go and | ook at

this, and, again, remenbering that we've got this

ni ce benchmark to neasure from be able to go forward

after a couple of years and see where we've gone. So

I mean, | would just say that instead of debating

i ndi vidual ideas, | think maybe we need to | ook at a

framework and where we want to be in three or four

years in terns of due diligence and |ook at this, and

what ever this next stage that comes out is the way to

get there. |It's not particularly articulated on it,

but | think debating individual ideas at this point,

| don't think is where we want to be

I think we want to be there after those

i ndi vi dual ideas have been in place for a while and

think the nore -- the wider variety of individua
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i deas we have to look at, the better off we're going

to be at the end of the process.

MR, OXENDI NE: Coul d you expand on the

benchmark that you keep referring to? What are you

t al ki ng about ?

MR MLLER Well, basically I'mjust

sayi ng you' ve got something to nmeasure against.

You' ve got -- we sort of -- we could devel op a nodel

that would tell us what current due diligence gets us

in terns of what is our collections rate |ike for

different types of borrowers and different types of

ci rcunst ances, who attend the different types of

schools for different anounts of time. W know that

we could find out a lot about that. W may not have

assenbl ed that data yet in a way that's usable and

easily put into a nodel of -- that puts all those

factors together.

| mean, you want to be able to say, what's

the effective due diligence controlling for type of

school, nunber of years attended, degree earned,

whatever it is, we have -- we should be able to do

that and use that as a judge later on to see, does
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this due diligence nethod or |ack of nethod produce

simlar results in terns of delinquencies and

defaul ts.

MR, OXENDI NE: And you're suggesting that

we woul d do that type of analysis by lender; is that

right?

MR MLLER |'mnot sure whether it's by

| ender or whet her you coul d devel op broader profiles.

| mean, the hope would be you could devel op broader

profiles, but | honestly can't tell you now w thout

having tried the effort where we woul d be, whether it

woul d be by | ender or whether it would be you would

be able to fit people into broader profiles.

I mean, a lot of it is local, regiona

econom cs, we would have to be able to blend in what

if the econony doesn't performat the rate that it's

been perform ng over the last, five, six, seven

years. All those sort of things going in there so we

woul d know whether it was really the due diligence

effort, or whether it was really a change in genera

econom ¢ condition that caused the result we were

seei ng.
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MR OXENDINE: [I'mstill not follow ng you

conpletely. So are you advocating that there be no

due diligence requirenments at all?

MR MLLER |'mnot sure yet. And

don't think we're at that point. | nean, | think

that's a starting point and it's not a bad idea to

ook at and I"'mnot really sure and that's why | was

sort of pressing you as to how you're planning to,

you know, get to this policy at the end because

think there is a | ot of discussion and a | ot of ideas

t hat can be consi dered. | think the nbre we know

about your process and your thinking and where you

want to go and what your tinme table is, the nore we

can be assistive in providing some of the data and

some of the resources that | think are going to be

necessary for that.

For exanple, | think, you know, we would

be well served if sone how as an industry we can

better quantify for you the econom c incentives that

currently exist, for exanple. | think we would be

better off if we knewa little bit nore about risk

nodel i ng and coul d share what we know with you as
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wel | as be able maybe to have some experience-based

know edge about what that's done for us in terns of

direction or collection activities.

Those are, you know, two off the top of ny

head, but | think the nore we deal from you know,

fact rather than assunption or nyth, the better off

we are going to be, but I do think we need to set up

somet hing that allows nore freedom now and subj ected

to evaluation rather than be nore restrictive now

because of assunptions that we're going to start out

w th.

MR, ZAGLANI CZNY: Scott, | don't think you

need to rely on the on the Departnent, | think the

i ndustry has to cone forward with the best possible

proposal and then push the Departnment. O herw se,

we're just going to be in the same going around, and

around, and around again. And | don't think, you

know, Larry's early thinking is creative, but I think

frankly it's up to the industry to accept the

chal l enge from Larry and conme forward with the best

practices, tell themwhat you want and let's go from

there. Let's get down and dirty.
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MR MLLER  Sonehow or another the issue

is that it's that Larry and not this Larry that is

going to end up nmaking a final decision. So sonmehow

or other, | have to fit a little bit nbre into his

framework, but you are correct and that why | was

trying to throw things out to say that | think there

are things the industry can do to contribute to a

process that as |ong as we have sonme assurance that

it's worth doing all that work to get to the point.

I"mgetting a sense of Larry, he's a little nore open

than some of us may have seen and |I' m pl eased about

t hat .

I want to sonehow or other try to, you

know, get himto open up even further and then

thi nk we can have the right dial ogue.

MR, OXENDI NE: I think we share a commpn

goal. It would be difficult for us to get to the

poi nt of say no requirenents whatsoever, not even the

nost general. | don't believe it would be difficult

for us to even begin by tossing out all of 411 and

starting over again. W don't know what to start

with, and that's where we need your help.
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I am convi nced, have been convinced for a

long tine that 411 no longer is acconplishing the

goals that we wish to acconplish

Junmp in, Sheila, go ahead.

M5. RYAN. Yeah, | think part of what

woul d be hel pful, Larry, is the sort of the

framework. And again it gets to the cart and the

horse again. |If the framework is we're willing to

undertake a process whereby there's a great deal of

flexibility, we have sone begi nni ng benchmar ks and

then we eval uate how that process or what that

process mght have in terns of overall portfolio

performance and then sort of revise it and nove

forward is one sort of process and that causes us to

t hi nk perhaps one way about how we would initiate

thi s nodel .

The other is, you know, a process where we

need to anticipate what the outconmes m ght be ahead

of schedul e and put, you know, widgets in to mtigate

any risk that m ght be causes or results of that. So

it's really getting an understandi ng of sort of where

t he beginning point is, for us to be able to craft
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around it.

MR OXENDI NE: Well, at least | personally

amvery big on incentives. Wat incentives are

created by the decisions that are nmade?

MR, ANDRADE: But, Larry, | guess what

kind of -- the hard part I'mhaving with some of this

is, it seens like you're looking and it's kind of

based on what lvan had said earlier. You' re |ooking

for sone kind of |ike outcone. And in some

instances, | don't know if nunber one there's an

absol ute standard across the board that we can say

shoul d be applied. And I think that there is the

effect that we've seen on defaults of outside

i nfluences |ike the econony just being probably the

base exanpl e, you can be nmaking increnmental changes

in your target groups, you know, as you're kind of

managi ng your default prevention activities in your

portfolio, but that may not be enough to offset the

effects of an econom ¢ downturn, for exanple.

So if you're trying to say that there is,

you know, even if you're heading in say, you know,

that the goal is inprovenent, the situation of the
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econony may prevent you even fromdoing that. So

think if we're starting to | ook at outcones, | don't

know if that's necessarily going to get us where we

need to -- you know, where we need to be. |If the

goal is that you need to do sonething, then | think

we can have a good conversation about that in terns

of what that sonething, you know, what you can expect

fromthat. But in terns of holding sonmeone to a

bottomine, I think we're kind of chasing sonething

that's unobt ai nabl e.

M5. RYAN. How would you react if under a

scenario you elimnate all of 411, 410, just

hypot heti cal | y speaki ng?

[ Si mul t aneous conversati on. ]

M5. RYAN. And the econony stays just the

way it is in our hypothetical exanple, but there's no

change in the default rate; is that a successfu

effort or not?

MR OXENDINE: No, not at all. I woul d be

horri bly di sappoi nt ed.

MR CGETTE: | that we're starting to get

to the heart of the question of what happens next.
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VWich is sonething that we need to hear from you

about as well, not just substance, but process a

little bit.

Sheila, you started -- you alluded to it

somewhat in the way you approached the one point that

you made whi ch was, dependi ng on what process we're

going to use will depend on your starting point is

kind of how!l read it.

If we're going to start a round of

negoti ated rul enaki ng, you're going to start at one

point. If we're going to start down the road of a

cooperative process of trying to find the best

outcome, you're starting point may be totally

different. And | think that's a valid point to make.

So where do we go with the process of an

i ssue like this? Recognizing that this very process

that we started today is the Departnent’'s hope that

it wll be a cooperative process and not just the

first day of the next set of negotiated rul emaki ng.

MR, ZAGLANI CZNY: To gi ve people a chance

to think about that, let nme ask a question foll ow ng

up on Sheila's question. Let's say we kept due



10

11

12

13

14

15

16

17

18

19

20

21

22

128

diligence in place as it is currently and the econony

went into a severe recession and default rates went

up, would that be an acceptable position -- outcone?

MR. OXENDINE: | have a very difficult

time, frankly, tying those pieces together. The fact

t hat someone is unenpl oyed, as we had extensive

di scussion this norning does not nean they have to

default. There are nunerous tools available to

accommodat e those individuals who have a desire to

pay, but are unable to pay. So | personally have a

pretty difficult time with the di scussi on about

out cone nmeasures.

Because in order to have any type of an

out come neasure, basically it would have to be at the

| ender | evel and the I ender portfolio would have to

remain basically the sane. In other words, the mx

woul d have to remain basically the sane over a period

of years and it doesn't happen

So |l don't -- I"'mnot real optimstic that

tying due diligence to outconmes will be very

producti ve.

MR MLLER W are nore optimstic.
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MR, OXENDI NE: And as Ross Perot said,

"W're all ears.”

MR MLLER But he was all ears.

I think there's nore creative ways to

t hi nk about outconme nmeasures than | ooking at | ender

portfolios. | think that there are ways to segnent
| ender portfolios and as | indicated before to
control. There's all sorts of sophisticated ways to

control for sonme of the underlying characteristics

regarding the borrowers in that portfolio, and

think that we are coommitted to do sone work in

| ooki ng at being creating that way and we may need

the Departnent's assistance and there may be ot her

Gover nment agenci es that have some experience in this

as well that we may want to bring in. But | think

that there are potentials out there for being able to

devel op neani ngful outconme neasures. And | do

bel i eve that despite all the tools available, the

overall health of the econony does have an inpact on

student |loans as it does on every other type of

credit out there.

MR, OXENDI NE: The comments | just nade
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related to lenders. | think the situation may be a

little bit different for guarantee agencies. It

may

be possible since we're dealing with one entity with

a large portfolio, and generally geographically

situated, it may be possible to use outcone nmeasures

in the case of the guarantee agencies effectively.

Certainly much easier than it would be for

MR, ANDRADE: Larry,

si nce t hese

requi renents also as | understand it apply to the

| enders.

direct loan servicer, what steps are being taken in

terns of making that contract

nor e performance- based

whi ch we may be able to get some ideas fromon the

direct | oan side?

MR, OXENDI NE:

That's the at-the-nmonent

di scussion. Because | don't

MR, ANDRADE: But,

t hese as |inked?

MR, OXENDI NE:

know.

mean, do you view

| personally do not.

MR. ANDRADE: So that there would be

different requirenents for

No.

FELL | enders on collecting

| oans and the direct |oan servicer?

MR, OXENDI NE:

l\bn

didn't say that.
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said | didn't viewthemas |inked. There is not

statutory reason right now to have themthe sane.

There was a deci sion nmade to have themthe sane.

Whet her or not that decision should stand in the

future, it's debatabl e. | don't know. But whatever

is done in 411, 410, the |oan program may or may not

elect to follow the sane rules. There is no |egal

reason that they would have to.

MR, ANDRADE: But up until now there has

been a policy precedent that the two are the sanme?

MR, OXENDINE: That's right. And that

policy was made primarily, since | think I nmade it,

primarily for time considerations.

MB. SOMERVI LLE: In the event that we

could pursue down a path where even within the FFELP

community different things or different paraneters

maybe be established, it certainly does add to the

m x that we al so have the direct |oan program

Because, | nmean, | think we were starting down the
path that and one of the reasons -- you know, to your
point the industry conme up with sonething, | think,

you know, we have continually been challenged to cone
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up with sonething that works -- that we think works

across the board for every portfolio and isn't going

to affect future changes in that portfolio. So we do

have sone issues to recognize there, | think

And then, Larry, | do appreciate your

t houghts here on the -- I'Il just use 180 instead of

120 a when this intensive collection activity would

kick inand I would like to take that back and try

to, you know, |ook at that sone nore in terns of our

Kansas facility and the collections that they have

done. Because | think certainly not to lock into

this view, but | think it's going to be helpful to

the di scussions for us to better articul ate where we

woul d see the holes in this view or the problens with

this viewif in fact it wouldn't work for sonebody so

that we can try to hel p construct sonething that

m ght .

MR, OXENDINE: | just want to point out, |

did not intend that to be a proposal

M5. SOMVERVI LLE: Ckay.

MR, OXENDINE: It's a concept.

M5. SOVERVI LLE:  An idea.
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MR OXENDINE: It's an idea that if you

find it attractive, we could try to work out the

detail s.

MR, BAKER W junped around a little bit.

One is | think there's a difference between

benchmarki ng and risk nodels. Right. GCkay.

I s anyone suggesting or even thinking that

if you had a sophisticated enough risk nodel you

mght identify Jeff as so unlikely to ever pay, and,

again, -- well, it's fun.

[ Si mul t aneous conversati on. ]

[ Laught er. ]

MR, BAKER  You've got a lot of history.

And as Jane said, nothing is --

PARTI CI PANT: [Off mic.]

MR, BAKER That's true. Nothing is 100

percent by definition and nodel. But that the nodel

-- people feel confortable enough with the nodel that

the Iikelihood of a particular borrower defaulting is

so great no matter what you do that the business plan

woul d be you didn't do anything. O have | junped

way further?
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Not in Larry's nodel, no, no.

MR OXENDINE: First off, | don't see the

Department ever agreeing to that.

But under the very fuzzy concept that we

were discussing, in a situation such as that, the

| ender would follow 411. Yeah, the fuzzy concept.

So they just work through -- they send out the

letters, make the phone calls, and file the claim

MR MLLER | think there is space

bet ween not hi ng and 411.

PARTICIPANT: [Off mic.] Yes.

MR M LLER I nmean, and | think, Jeff, a

| ot of your question goes to, we don't know how

reliable that nodel is. W knowit works in the rea

worl d, you know, of collection. You know, | mean,

it's based on some things in ternms of |ending, you

know, criteria. So, you know, it does work out

there. | know that there was that sort of nodeling

used in the HEEL programin terns of whether or not

to pursue litigation and, you know, if the judgnent

out at the end was that if it wasn't worth doing, it

wasn't worth doi ng.
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I think that the answer -- the appropriate

answer is there is sonething between 411 and not

doi ng anyt hi ng.

I don't think anyone, as Jeff indicates,

is confortable with not doing anythi ng because there

is still some hope that maybe the nodel is wong and
that this borrower will -- circunstances could
change. | mean, you've nodel ed the borrower at a

point in time and circunstances change, so you don't

want to just wite themoff and never contact them

either. But | think it may be a way in terns of

targeting efforts that may be a very val uabl e t ool

And sonme of that targeting says, this is really not

worth your effort, and sone of it says, this is worth

extraordi nary effort because you' re probably going to

be able to coll ect.

MB. SOMERVI LLE: | have anot her conment on

t he benchmarki ng, because | do think as Scott said

that we probably do have enough experience and

probably information to better quantify the success

or |ack thereof of 411, but | think we do need to be

careful because there are sone of us, probably many
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nmore than we give credit to that are doing nore than

the m nimum 411. So as we have seen inprovenents in

the default rate recently, perhaps because of the

econony and perhaps because we do have participants

that are doing nore than 411, we need to be carefu

not to lunmp those recent inprovenents from peopl e

doing nore activity at a point now as whet her or not

that is a 411 case history.

So we may have to go back a couple of

years to actually |look at that data.

MR, OXENDI NE: W are quickly running out

of time. Are there any other topics? Cearly 411 is

near and dear to the hearts of many of you. So is

t he docunentation. Are there topics we haven't

di scussed today that you would like to put on the

t abl e?

MR MLLER W had sone general comments

about process. That noves us off the "D's on to the

"N's which is NEGREG But we don't have to go

through them | nean, if | could just summarize the

salient points for the record here are one, we were

very pleased with the fact that in a contrast to the
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| ast set of sessions to the folks fromthe Departnent

who were sitting at the table were enpowered to

actual |y negotiate and nmake decisions. W felt that

was very inportant to the process and was a wel cone

pi ece of the process that we think had been absent in

the first round back in -- whenever the heck that

was -- '93. So we think that that was inportant and

al | owed people to actually conme to the table to

negoti at e.

Toward that point too, and we understand

that the tine frame was not necessarily of the

Departnment' s doi ng because of statutory requirenents,

but we believe that the pace of the negotiations

al t hough arduous and sonetinmes slow, was actually in

some cases, especially the end, too fast. Because

folks were -- it was necessary to nmake spot deci sions

and not be able to go back and allow sufficient tine

to consult with the fol ks whomwe represented at the

table. And so | would urge that in the future or in

the future two things, one is that we make sure we

have materials distributed, you know, well in advance

of the neeting that even that seven-day tinme frane
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which the Departnent tried diligently to neet is

probably not sufficient given the nunber of folks

that need to review it and the nunber of

conversations that we certainly had anongst our

menber shi p regardi ng those. Those becanme very, very

short time frames for us. And so as we are not

butted up against statutory restraints, we would

urge, you know, that nmore tine be given for review

and that we avoid that sort of last-mnute having to

make a decision right there or you get to go hone

wi t hout anyt hi ng.

W believe that a little bit nore care

needs to be nmade in sone cases in selection of

partici pants so that we assure that there are

st akehol ders at the table and we do not nean to

underm ne or to say anything negative about the folks

who are involved in the process because we believe

t hat everybody who sat around the table contributed

to the process. But we believe that in sone cases it

was a little unclear what the exact stakehol der

i nterest was that was being represented at the table.

And so we would just ask that that process be maybe
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t hought through a little bit nore carefully.

And lastly, | think the issue of preanbles

needs to be a little bit -- could use sone refinement

while we were told at tines preanbl es were not

negoti ati abl e, they were certainly negotiated under

the sane conditions as the actual regul ations

t hensel ves or the actual proposed rule thensel ves.

W believe that the outcone regarding

preanbl es did not always reflect those negotiations

and we couldn't quite figure out the pattern of when

it did and when it didn't. And so we, in essence,

really suggest that either preanbles are on the table

or off the table, and that they should not be used as

vehicles for -- one of ny coll eagues says, the answer

is actually on the table.

Especially -- | mean, you get a choice,

you either get longer, nore convol uted regul ations, |

guess, or you get a preanble that hel ps to explain,

but we do not believe that they are appropriately

used as vehicles for expressing one party's point of

view at length. So that's our take.

Qur NEGREG with the -- you know, the
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closure that we do think that the process was nuch

i nproved from'93, while we are not in 100 percent

agreenment with the outcones, we believe that nost of

t he outcones were reflective of the negotiations and

that we do believe that they resulted in a better

NPRM t han woul d have been devel oped in the absence of

t hose negoti ations. And we do want to thank our two

particular facilitators whomwe had to work with for

their efforts.

MR, ZAGLANI CZNY: Scott, you know, | just

can't pass up the opportunity to, as strongly as

possi ble on page 8 -- in terns of the stakehol ders

i ssued -- disassociate nyself with the |ast sentence

i n that paragraph

[ Pause. ]

MR, OXENDI NE: Thank you.

Let me ask a question. Thank you for your

comments, Scott. Let ne ask a question

| want to get your view of a possible new

process for death and disability cancellations. |

think you've all seen the press that we've gotten

recently on this topic and it appears that sone
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cancel | ati ons have been granted that on hindsight

probably shoul d not have been. 1In thinking about

changi ng or nodifying the procedures, we have to be

sensitive to the needs of the individuals who are

maki ng the application. There shouldn't be an issue

with respect to death clains, either the person is

dead or not, but there is an issue with respect to

disability clains, whether or not the individual's

disability satisfies the requirenents for

cancel l ation. And sonme of themare tough calls. And

if you ask, you know, two or three people you get

di fferent opinions.

VWhat do you think of a process, give ne

your thoughts, of a process whereby for those tough

calls we grant -- change the regs to grant a

condi ti onal cancell ation. In other words, it's

cancel ed subject to reevaluation during X period of

time. And during that X period of tine if we choose

to reeval uate we coul d revoke the cancell ation

reinstate the debt, and if we don't within that X

period of tine, then it becones a pernmanent

cancel | ati on.
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G ve me your reaction to that concept?

MR MLLER |1'mgoing to speak solely for

nysel f here after having read that report and | ooked

at it. The first thing is, one of the things that

that report indicated but didn't say very loudly is

that the vast majority of those cancellations are

legitimate and that it was a fairly small nunber and

a very small percentage that were called into

guesti on.

So first of all, I would be very rel uctant

to endorse anything that -- and I'mnot saying this

about your proposal, anything that added new hoops to

a process in order to ferret out what was a fairly

smal | nunber, at least in nmy mnd.

MR, OXENDI NE: | don't think that was the

case on the disabilities. | think it was a very

| ar ge nunber.

MR MLLER Well, you know, it | ooks

| arge, but in context, | nean, you know, ny viewis I

think it was not |arge enough to warrant putting

i ncredi bl e hoops the nunber of people who need this

benefit.
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Second is, | think the inportant thing

about that report and I think your proposal goes to

it and it's hard to react to your proposal because

I"mnot sure how you would administratively identify

hard calls as you call them But it indicated that

there was a backend way to go back and check and see

if these things were correct or not. And it was a

pretty straightforward one. Social Security database

seens to have a |l ot of information that woul d enabl e

you to go back in a systematic way and see whet her

t hose people were actually legitimtely dead and

whet her they in fact had, you know, significant

earnings in the future.

I nmean, | think there was a broad brush

stroke there in saying that any earnings indicate

that it wasn't a total disability because | think

there are certainly things that were not anticipated

by the legislation in terms of advances in computer

technol ogy and, you know, ways that fol ks are

rehabilitated and able to performand to earn, maybe

not the way they were earning to the degree that they

were before the disability, it may or may not reflect
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that the disability was legitimte or not, or that

the cancellation was legitimate or not. | think al

those things need to be taken into account.

But | think what the report did indicate

was there was a way to go back and | ook to | ook

backwards and see whether these were. And sonething

that could be inplenented that would be able to use

t hat dat abase to | ook backwards rather than put up

hoops at the front end | think is a nuch better

approach, and your idea goes to the back end.

MR. OXENDI NE: Are you suggesting in your

comment that we shoul d consider a process whereby we

do the match periodically and reinstate the debt if

we indicate that the individuals have substanti al

earnings? |'mgetting to your conment about | ooking

backwards. There is no need to | ook backwards if we

are not going to do anything with what we | earned.

MR MLLER | definitely think if you

find the person is not dead. That's probably a good

reason to reinstate the debt.

| do think that there was -- | just don't

know off the top of ny head, Larry. But | do think
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that there were a nunber of issues involved rather

than just |ooking at a pure earnings nunber and

whet her to determ ne whether that total disability

determ nation was in fact legitimate or not. You can

be, you know, a quadrapal egi c and have sone earni ngs

potential because of advancenents in technol ogy.

Part of that is what is it costing it costing you to

participate in those earnings, to participate back in

t he workforce and get those earnings. There are a

ot of factors involved that are not just straight,

wel |, he's earning $30,000 a year, so, therefore,
he's a cheat. | think there's a lot nore that goes
on.

I think nmaybe it pronpts an investigation

and it pronpts a review. |'mnot sure where you draw

some inmedi ate |ine that says, absolutely that

ear ni ngs nunber tells ne this person was trying to

rip off the Governnent, because at the tine they

certified it, they may have had no reason to believe

that three, four years down the road they could have

had an earni ngs potenti al

MR, ANDRADE: | do agree with you that
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somet hing needs to be done in this. | think any type

of fraud that we have in the programreflects badly

across the program and the i ssue needs to be

addressed. | would probably be nore inclined to

recomend an auditing of clainms paid rather than a

condi tional paynment of a cancellation onit. And

basi cally where you would go through, | mean, just

essentially kind of like IRS audits, IR S tax

returns, and to go back over it.

And then, | guess the question |I would

have to you though is, nechanically, if you reinstate

the debt does it go back to the | ender, the origina

| ender or would that now be a debt that the

Department woul d have as a receivable.

MR, OXENDI NE: W haven't gotten to that

point yet. Certainly those issues would have to be

rubbed out, also the issue of interest accrual, but

the thing I"'minterested in right nowis just a

concept of whether or not we should have a

conditional cancellation or is there some other way

to address the cl ose calls.

MR, ANDRADE: Can | ask a foll ow up
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guestion? What do you see in terns of benefit of a

condi tional cancellation versus goi ng back over

cancel | ati ons that had been granted and doi ng an

assessment of -- an audit in the assessment of the

r easonabl eness of those?

MR OXENDINE: | think it's really the

same thing. It's just | think fromthe borrower's

standpoi nt, fromour standpoint it's a little easier

if the borrower knows that this is conditional and

not lead the borrower to believe it's permanent in

the first instance and then come back after the fact

and say, but, it's just creating expectations.

MR, ANDRADE: Because the problem | see is

putting people in that conditional category. | think

maybe even fromthe guarantor side, it's putting them

in that category and from ny perspective | think what

you would want to do is basically give yourself free

range to |l ook at any cancellations that had been

granted and to go back whether or not they had been

deened as conditional or not.

MR OXENDI NE: Jane was next.

M5. STEWART: My comment is a little bit
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nmore sinplistic than that and it gets to the actua

process related to the granting of the determ nation

of total or permanently disabled. |[|'ve been around

| ong enough to renmenber, and | know you do too,

Larry, back in the '70s the way it was and the reason

why it's much easier and that is | was a | ender at

that time for five years. And | never had a

disability plan pay the entire tine | was at the

bank. That's because the process was so cumbersone

it just never happened. | had a |lot of death clains,

disability clainms I converted to death, but no

student ever got a disability because the process was

just too cumnbersone.

So | would just caution against any sort

of knee-jerk reaction on doing that and try to keep

that in mnd as we go through this as well.

MR MELECKI: | guess ny concern is the

ability of the guarantor or even a | ender to

determine what is or is not a close call on a

disability that has been certified by a physician

which | eads then to the other question of in ternms of

operationalizing this, who is going to review these.
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I"ve got to tell you, at one point we had

an enpl oyee who had gone out and bought hinself a

used nedical dictionary. And | think it was rather

presunptuous of a md-level bureaucrat who had never

seen the patient who was reading in his nedica

di ctionary what the condition was to nmake a deci sion

as to whether or not that was a condition that could

totally or permanently di sabl e sonmebody. And,

therefore, I"'mreluctant to suggest that for exanple

m d-1 evel bureaucrats like nyself should substitute

their judgnment for the judgnent of physicians.

My ot her question is, and pl ease don't

interpret this as a flippant or chall engi ng question

regarding the work that's already been done in

identifying these, but has there been any additiona

work -- any additional research done on the cases

goi ng beyond whether or not -- just whether or not

fol ks were earning certain |evels of income or

what ever, and if so, does the CGovernnent contenplate

any investigations that mght lead up to

prosecuti ons? Because | think the gist of the report

was there's been fraud commtted. And it seemto ne
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t he Gover nnent has been defrauded. And a | ot of

pl ayers throughout the student |oan systemin good

faith aced on the data that they had and unwittingly

participated in that fraud. It would seemto ne the

perpetrators of the fraud should be brought to

justice and a few good public hangi ngs night have a

chilling effect on this thing.

MR, OXENDI NE: The answer is yes and yes.

Shei | a?

M5. RYAN. Two things. Previously the

regs required that if a borrower whose | oan had been

per manent |y di sabl ed wanted to go back to school they

needed to reaffirm We had supported that policy and

we' re one of the organizations | think that suggested

that the Secretary not change it and so just froma

hi storical perspective there was -- at |east going

back to school, a request for additional eligibility

seened to suggest that they no | onger nmet the

definition which is unable to attend school or have a

condition -- and have a condition that's likely to

result in death I think is something |ike that.

The other thing, | don't disagree with the
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prem se that individuals that received a benefit and

shoul dn't have recei ved a benefit based on whatever

definition they are dead, or they have a condition

that is likely to result in death should be required

to reaffirmthat debt. Just clarification of your

proposal . M/ understandi ng of what you were

suggesting on the conditional is that the borrower is

granted the discharge and that's their status, but it

is clear that there may be continued followup to

make certain that they maintain that designation.

It's not a new status of a discharge condition.

Ckay. Al right.

MR, OXENDI NE:  Your understanding is

accur at e.

W have run out of tinme. This has been

real |y good.

MR ZAGLANI CZNY: Can | ask one --

interrupt with one thing?

MR, OXENDI NE: Sure, go ahead.

MR ZAGLANI CZNY: Because | want to go

back, since |I interrupted his train of thought, I

want to go back to Jim CGette's question and suggest
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that we do need to follow through with these things

and just not let it drop here. | know the Departnment

is -- 1 think the Departnment is conmitted to having

an ongoi ng process and | woul d suggest the Secretary

convene a working group by the end of Novenber with a

date certain and report back with reconmendations for

changes. And | think it needs to be broadly

representative of the industry. And going back to

page 8, bullet two, I think there need to be other

representatives around the table at the sanme tine.

So that's my two cents on that topic. But | think we

don't want to squander this opportunity. And, you

know, the Secretary wants to go forward with that,

that's fine. The Vice President want to announce

that in Texas that's great too. Watever you want to

do.

MR, OXENDI NE:  Actually, the reason I

raised the topic is | wanted to see if there was any

appetite for tackling this issue whenever we begin

our next NEGREG sessi on. | do think it would be

necessary to make nodifications through regul ation

and | wanted to see what the general reaction would
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be to nodifying the process that we have been

followi ng for reviewi ng these cancellations. Yeah,

Tonf?

MR MELECKI: Larry Z. is your point that

perhaps there's sone benefit for a working group

| ooki ng at data and researching and considering

things, work to be done prior to NEGREG?

MR, ZAGLANI CZNY: Pre- NEGREG absol utely.

[ Pause. ]

MR. OXENDINE: | certainly hope that as

you think about the possibilities that as you come up

with new ideas you will certainly share those with us

via the internet address that was given to you

earlier. | also agree with you Larry, that to extent

possi ble we would Iike to have, if nothing el se,

i nformal discussions with as broad a group as we can

to see how nuch agreenent we have prior to engaging

in the next NEGREG sessi on.

| think that to the extent that we all

share, at least in general, the goals that we wish to

acconplish through NEGREG that it will be a much

easier process. So if we know going in that we are
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interested in doing sonmething in the area of due

diligence for |lenders 411 and for guarantee agencies

410, death, disability, bankruptcy process, and

that's the goal that we go in with, | think it's

going to be a nmuch nore efficient and productive

process. So we would be interested in having those

di scussions even if they are informal

I wish to thank you all for joining us

today. This has been especially helpful. The main

topics, the 3-Ds did not cone as a surprise to ne,

but the glasses, that was a neat tw st there.

Agai n, as you cone up with additiona

ideas, just -- and |I'msuer there are sone little

knits that have been bugging you for a long tine,

just share those with us via the internet address.

Thank you all and 1'Il probably see you

over at your conference |ater

[ Wher eupon, at 12: 09 p.m, the norning

sessi on was adj our ned. ]
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AFTERNOON SESSI ON

[Time noted: 1:30 p.m]

MS. VETA: 1'd like to say good afternoon
to everyone. | know a nunber of you here and for
those of you who I don't know, |'m Jean Veta, the

Deputy Ceneral Counsel and am co-chairing this

regul atory review process with D ane Rogers who

under stand nost of you heard fromthis norning.

Since | gather a nunmber of you were here

this nmorning, | won't repeat the full-blown opening

remarks that Diane and | planned to deliver at each

of these sessions. But just again, to welcone you on

behal f of the Departnent and to reiterate that this

regul atory review process is very inportant to us and

both the Secretary and Deputy Secretary Mke Smith

are very interested in this process and are very

interested in our having a continuing dialogue wth

all of you.

As you know, this norning we tal ked about

i ssues that were focused primarily on guarantor and

| ender issues. The purpose of this afternoon's

session is to tal k about | oan issues nore generally,
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simlar to the kinds of things that those veterans

anong you will recall was commttee two. And Jim

will be leading this discussion as our facilitator as

he so ably did during committee two.

The one additional point | wanted to nake

is what | know a nunber of you heard this norning and

that is, this is not your only shot. W recognize

that the timng for these sessions was not the best

and we don't plan to make this the only shot and then

go of f and disappear. By the sanme token, we very

much appreciate the fact that you all have been

through simlar drills like this in the past and we

hope you'll find that this one is different. | can't

prom se you over night changes and | can't prom se

you that everyone will agree with sone of the

recomendati ons that sone you may mnake.

Nevertheless, | think we are quite serious about

listening to your suggestions, having a broader

di scussi on about those itens and then noving forward.

As you know, in addition to our interest

t hroughout the Departnent in noving forward with the
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regul atory revi ew process, we are also obligated by

statute to prepare a report to Congress dealing wth,

in particular, five specific questions. So because

of that, as was done this nmorning, | think we're

going to try to focus on the five questions that

Congress asked us to pay particular attention to and

that Jimwll go over in greater detail.

So, again, thanks to those of you who were

here this norning for sticking around, and for those

of you who have just joined us, welconme. And we |ook

forward to a productive dialogue with you and a good

afternoon. And for those of you who perhaps are just

joining us who aren't at the table, we would like to

invite you to come join us at the table if you would

like.

Now I'Il turn it over to Jim

MR, GETTE: Thank you. To go through a
coupl e of housekeeping itenms, one, |I'mgoing to pass

around sone sign-in sheets again. This is so that we

can type these up, hand themout to the group before

we | eave this afternoon so if people want to get in

touch with and continue the di scussions we're having
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today with people here they'll have sone way to get

ahol d of each other.

The second housekeeping itemis that we

are creating a transcript of these sessions just so

that we aren't m ssing any of the ideas that people

put forward and that we want to get on the list of

i deas that we're considering. So for those of you

who weren't here this norning, before you start

comments, especially the first tine you speak, if you

could just identify yourself so that the reporter can

get down who to attribute comments to

So, I'll pass these sheets around and get

t hose goi ng.

Like this norning, we really want this

session to be sonething that is thought provoking and

puts ideas on the table. 1t's not our objective to

rewite all of Title IV regulations this afternoon

and it's not our intent to drive the conversation in

one direction or another on behalf of the Departnent.

So please don't take ny silence or |ack of response

to ideas that you put forward as |ack of interest.

It's sinply that we don't want -- we want this to be
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a session where your ideas are aired and di scussed,

and not where ideas that the Departnent wants to get

out on the table get thrown out and everyone has to

tal k about the ideas we want to tal k about.

In that vein though, I will try perhaps to

keep us focused on | oan issues to nake sure we stay

in that arena so that we don't get so far afield in

our discussion and I will try and keep us focused on

the five questions that we're asked by Congress since

that is our initial focus.

Utimately we certainly hope to hear al

i deas and all suggestions you have for regul atory

change. This is sinply where our focus is going to

begi n.

And just to rem nd everyone, those

guestions were: Are there any regulations that are

duplicative or no | onger necessary; are there any

regul ations that are not being interpreted and

applied uniformy; are unnecessary burdens bei ng

pl aced on school s through the eligibility and

conpl i ance process? For exanple, is there a need to

consider eligibility and conpliance issues
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si mul t aneousl y? Are unnecessary costs inposed on

institutions of higher education by regulations that

were designed to apply primarily to industrial and

commercial enterprises? And, finally, are there any

regul ati ons affecting public and private col |l eges and

universities and proprietary schools that receive

| ess than $200,000 in Title IV funds each year that

could be inproved, streamined, or elimnated?

Wthin those broad categories, however,

any ideas you have or suggestions or thoughts, please

feel free to put themout on the table.

For people who are just comng in, please

join us at the table for our discussions and sign up

on the sign-in sheet as they come around.

That being said, Jeff, the first person

wi th your hand up, you get to go first.

MR, ANDRADE: Actually, | want to pose

this question while Jean is here. W didn't talk

about it that nuch this nmorning, but I'd Iike to get

nore of a sense fromthe Departnent on the tinme table

for this. There's 15 nonths and seven days left in

this Adm nistration and --
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[ Laught er. ]

MR, ANDRADE: -- but not that |I'm counting

or anything. But that is a concern. | would like to

know when you're projecting to start these sessions

and when we can expect or where the conventiona

wi sdomis on the final regulations resulting from

this process?

MS. VETA: | think it's a fair question

Jeff.

At this point we're not in a position to

gi ve you a precise answer, in part, because we wanted

to hear what we | earned at these sessions. Again,

we're trying not to do this -- howcan I put this --

cart before the horse kind of thing where we come up

wi th the schedul e and what we're going to do and then

try to fit whatever it is you all are interested in

wi th some preconceived notion that we have.

So, again, we're very sensitive to the

poi nt you raise and to the fact that regul ations

becone effective typically on July 1 of the next year

and that there are some things people want to do

sooner rather than |later
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| think it's fair to say, it depends on

how long the Iist is whether or not we can get to

everything on the list, you know, imediately. But

we're interested in hearing the concerns you have and

then based on that coming up with some sort of

schedul e that nmakes sense. And that nmakes sense from

your perspective too.

MB. BROFF: I would, kind of to echo on

that, there are a lot of things we're all going to

put on the table and there will be a | ot of agenda

items comng. But there's also the countervailing

concern, | think, to some extent that resources are

limted and the kind of negotiations we did this past

spring. It was very difficult for a lot of

organi zations to be able to keep up that |evel of

attention to all four teans, for those of us who were

on all four teans when they're all going

si mul t aneously.

So to the extent that we can maybe do

thi ngs sequentially or work it some way so that it's

not quite so resource intensive that that would be

somet hing that we would certainly be interested in
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di scussing with you.

M5. VETA: And | think we're sensitive to

that point as well. | nmean, we're in alittle

different position this time in that we're not trying

to deal with the reauthorization where there were a

whol e host of issues that we absolutely had to take

care of. So we will try to work with you on that

poi nt .

MR GETTE: In that context, | nean, as

you' re proposing ideas and as we start to create our

list, some sense of the priority for itenms from your

perspective as you're identifying themwould be

really useful for us so that as we try and think

about an agenda and a process for actually taking

these ideas to the next step, we have your thoughts

on that instead of, as we were saying, getting the

list and then saying, well, we |ike these three, so

we're going to put those on next REGNEG So ideas

about timng and process fromyou are inportant

aspects of this as well.

kay. Those things being said, are there

people who -- is there anyone who would like to start
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wi th sonme ideas and comments? Nancy?

M5. BROFF: W have several areas that we

would |ike to see revised. The whole 668.17 fromthe

point of view of clarity and plain english and just

maki ng it sonething that schools can understand a

little nore easily is something that we would like to

have revisited. It may be that a | ot of what needs

to be done there can be done through working groups

or somet hing other than a formal negotiation, but we

woul d put 668.17 in its entirety on the table.

MR GETTE: | think that's as good a pl ace

to start as any. Are there nore specific on 668.17

for those who use english instead of nunbers or how

ever you process these things are the cohort default

rate regul ations.

Gail, did you have sonet hi ng?

[ Si mul t aneous conversati on. ]

MS. BROFF:  Ch, and speaki ng of cookies,

woul d I'i ke to apol ogize for ny appalling |ack of

confidence in your hospitality by bringing ny own

cookie. | won't nake that m stake again.

[ Laught er. ]
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MR ZAGLANI CZNY: She was worri ed about

| egal inducenents.

M5. BROFF: This norning there was sone

di scussi on about the due diligence regul ations and

what kind of activities that | enders and servicers

have to do to properly service |l oans. And obviously

if there are changes made on the due diligence side

that could inpact on the requirenents for servicing

| oans for purposes of inproper |oan servicing appeals

within 668.17. So that one will depend -- because,

you know, substantively there needs to be a crosswal k

bet ween any changes nmade on that side and any changes

made over here

MR GETTE: In that vein, | don't knowif

you were here this norning specifically when Brian

Segal made the conment that that connection had to be

recogni zed as we tal k about changes in due diligence.

From your perspective, are there -- is there a way it

shoul d be approached on the due diligence side that

woul d work well in your mind with the |oan servicing

appeal s? Is there some way you've seen to connect

those two up as we perhaps start thinking about
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changes on the due diligence side?

M5. BROFF:

It would seemto ne to nake

some sense that there ought to be sonme connection

We have argued for years that the di sconnect that

currently exists between the due diligence

regul ati ons and the requirenents for a servicing

appeal froma policy point of view and froma rea

wor | d point of view of what

happens doesn't make a

| ot of sense. So we would support |ooking at the

servicing appeal criteria either

in the context of

changes to due diligence or just on their own.

Because we think that

is an area where there could be

some positive change that would nake it all work a

| ot better.

MR CGETTE: O her
rel ated i ssues or ideas?

[ Pause. ]

MR GETTE: Okay. |If

MS. BROFF:

cohort default rate

no --

This one is only kind of

partially related to cohort default rates. W have

had trouble in a nunber of

cl oses and anot her

school

i nst ances when a schoo

ei t her

does a teach out or
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tries to do a teach out, or in sone cases on a

purely, you know, arm s-length transaction tries to

not hi ng ot her than | ease the space which is already

built out for a school, and the Departnent often

makes it very difficult to do that and makes the

school essentially or threatens to nake the schoo

buy the closing school's cohort default rate

probl ems, often, as part of that transaction

And we think this is an area that ought to

be | ooked at again. W ought to be encouraging

schools to hel p teach out other school students to be

able to enroll those students kind of for the |onger

termand continue their education all the way

t hrough, and not make it -- not put a lot of hurdles

in the way of schools trying to do what is

essentially a good deed.

MR GETTE: On that issue | would be

interested in hearing what -- what ideas peopl e have

t hat woul d encourage that sort of activity. Because

I think that fromthe perspective of a |ot of people,

the idea of teach outs, or whatever you want to cal

them sone way of allow ng students to conplete an
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educati onal experience that they' ve started is a good

t hi ng.

How do you encourage that while at the

same time not encourage the continuation of prograns

that may not be well suited for that region or for

what ever reason aren't producing job opportunities

for students and, therefore, you' re seeing defaults

fromborrowers as they conplete their program So

how do -- how do you encourage one without perhaps

bringing the other |less attractive aspect along with

it?

M5. BROFF:  Well, currently the Depart nment

doesn't distinguish between whether there are changes

in the incom ng operation or not. When a schoo

agrees to do a teach out for a closing school, it can

al so often be very resource intensive because there's

usual Iy no noney or often no noney that conmes with

those students. There's just the obligation to teach

out the rest of their program \Which schools do, but

in order to nake it economically feasible sonetines,

if there's a lot of students, or it's a |ong program

or something, the only way that it nakes sense for a
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school to do it is to be able to enroll new students

at that site to take over the | ease and -- you know,

because it's already built out as a school. They may

teach ot her prograns, you know, after they get that

site in. You know, they'Il bring in their own

managenent, they bring in their own prograns, they

bring in their own teachers, it's a whole new

operation.

But right now the Department's position is

that if you' re taking over that site, even if you

have no relationship to that old school, you're not

buyi ng any of their stuff, you know, nothing, it's a

pure arm s-length transaction, but that if you take

over that |ease space, you can be potentially stuck

with that school's default rate problemwhich is a

huge di sincentive for schools. And then it's also

very wasteful because then you' ve got some |andlord

with a space that he can't rent to anybody. So, you

know, |I'mnot sure what the solution is other than

for the case managenent teamto work with the new

school and nake a case-by-case judgnent rather than

some cooki e-cutter approach.
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MR, CGETTE: Anything el se on change of

ownership issues related to cohort default rates?

[ No response.]

MR, CGETTE: Ckay. Nancy, do you want to

keep goi ng down your list or is there soneone el se

who has sone specifics they would like to raise?

M5. BROFF: We're trying not to put too

much on the table.

There is one issue that it's really mainly

a student eligibility issue that we'll be bringing up

tomorrow norning, and it has to do with prograns that

teach in a nodul ar set up where you do, you know - -

" m maki ng up an exanple here, this may or may not be

the way it's one, but let's say, for instance, you've

got a nedi cal assisting program and your first nodul e

i s anatonmy and your second nodul e is insurance and

your third nodule is doctor's office procedure or

somet hi ng, and, you know, each one is four credits

and it makes up a 12-credit senester. But the

student only begins the begi nning of the senester

taking only the four credits for anatomy. And if

they drop out before they start their credits in
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i nsurance and nedi cal office procedures, they go from

being a full-tine student to being a |l ess than half-

ti me student because of the way it currently works.

It's a big problem for PELL.

There are, | believe, sone situations

where it becones a problemfor |oans also. And

because this is purely a difference in teaching

approach, | nean, this is still a full-tine student,

they're going, you know, five hours a day, five days

a week, or six hours a day, five days a week, so

they're -- by any rational definition they are full-

time students, but the current rules turn themfroma

full-time student into a less than half-tine student

and screw up their aid.

So we would Iike to see sonme change in the

definition of what is a full-tine student so that

different types of teachi ng net hodol ogy can work

equally well and that schools aren't pushed into

usi ng ki nds of teachi ng nmet hodol ogi es that may not be

the best one for themjust in order to protect

student's aid eligibility.

MR, ANDRADE: Nancy, are you thinking in
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terns of treating those nodules as terms? O sone

ki nd of hybrid on the current --

M5. BROFF: | guess | would be thinking of

changing a definition of full-time student to include

in addition definitions |inked to nunber of credit

hours in a given chunk of tine. Al so, sone

definition that would say, if you go to school at

| east X nunmber of hours a week, or Y nunber of hours

a day, or sonething like that, where you're

considered a full-tinme student so that for purposes

of a school they would, you know, several different

menu options to choose fromin determ ni ng whet her

they've got full-tine students so that they can then

teach in the way that's pedagogically the best way to

t each.

MR, CGETTE: Are there other people that

have seen concerns with this issue or have sone sense

of how this mght work? Suggestions?

[ No response.]

MR, BAKER  Just say nothing. The issue

that Nancy raises while she uses an exanple froma

school that she represents as very and nore and nore



10

11

12

13

14

15

16

17

18

19

20

21

22

173

common in four-year prograns, graduate prograns, at

so-cal led "traditional schools" if there are any such

t hi ngs anynore in the world, nodul es, and not just

sumer, nodul es throughout academ c terns, you get

nore and nore questions and it raises |lots of issues,

t he one you nmentioned about -- and full-time and

ot her kinds of issues including our favorite one on

refunds. So we | ook forward to nore of a discussion

on that tonorrow with those fol ks

MR CGETTE: Ckay. Well, Nancy is done

with her |ist which nmeans we can all go hone unl ess

there are others who have sone -- Pat?

M5. SM TH | don't knowif |I'mhere for

the right session today, but | couldn't cone this

nor ni ng because sone of the associations had a very

enl i ghteni ng epi sode with Greg Wods, but, at any

rate. At least it's Departnment of Education all day

| ong, anyway.

| had submtted one itemon | oan

counseling, exit counseling which | tried to bring up

in NEGREG and at that time we were trying to restrict

NEGREG pretty much to things that were
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reaut hori zation oriented, but I think you all got a

message for Ed Orendorf |ast week that one of the

things we are asking to be considered as a kind of a

follow on to NEGREG i s that right now the regul ations

require that schools tell students the average

i ndebt edness at their institution. And in the spirit

of the charge in the legislation | anguage that we try

to clear up regulations that are out of date or

i nappropriate. Tine has passed themby. It seenms to

us that this was one tine that tine had passed by

that institutions giving students average information

is not all that hel pful about students planning their

repaynent and what ki nd payment option they' re going

to choose and schedul i ng what kind of job they can

afford to take given what their paynents are going to

be. And with the exi stence of NSLDS we woul d hope

that the Department could take over that function by

supplying the students that |eave school what their

i ndebt edness i s.

| realize that the statute is fairly

explicit on this right now, and the regul ati on al nost

mrrors the statute, but because this review was so
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much in ternms of the | anguage in the statute about

what this review is supposed to be about that we're

engaged in, looking at things that are obsolete, it

seens that this is all rather obsolete. Whether the

Departnent's | egal staff would think that Depart nment

could relieve institutions of this responsibility,

whet her the Departnent took it on or not out of NSLDS

is sonething that |I'msure you all would have your

own internal opinions on

It seens to us that ask you that it isn't

necessary anynore for institutions to give sone

aver age anount which can al nost be m sl eadi ng when

nore accurate information, at least in theory, is

avai | abl e through NSLDS. So we would like for the

Departnment to take under consideration -- and it may

be that this is part of your nodernization plan -- |

wasn't able to find a specific reference to it in the

noder ni zation plan and | worked at it. But |I would

not claimto be an expert on that plan right now

But | think if there is any one thing that students

do need to have it would be the best effort of

everybody connected with student aid, delivery, and
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repaynent working on it to try to give themthe best

i dea and the nobst up-to-date information on what

their total indebtedness is so that they can nake the

nost i nforned choices as they | eave school

In addition, I would say -- | would

counter, and | don't know if this has been nenti oned

al ready, sonme of ny coll eagues around the table may

have brought it up, but the associations are on

record with the Departnent asking for a discussion

wi th the Departnment about how to do an even broader

review of regulations than we're tal ki ng about right

now. But these were sone specific itens -- this is

one of two specific itens and the other one we'll

talk to tonorrow t hat asked you how to propose com ng

out of the NEGREG di scussi ons.

MR GETTE: | think to start, there's two

things I would like to follow up on from your

comments, Pat. The first is specifically with

respect to the exit counseling. Jeff had pointed out

and we had actually tal ked about this the other day

after we saw Ed's comments, that the statute is

fairly direct on this point, so this may be sonethi ng
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that while there is regulatory change that's needed,

it may require statutory change as well. That's not

to say that it isn't an inportant thing and worth

pursuing in that respect.

Specifically I'mwondering, from an

operational standpoint, when you' re saying the

Departnent, take it over, how would you see that

working? Whuld it still be a part of exit counseling

that the institution would tap into from NSLDS and

then just printout the total indebtedness of the

student or how woul d you see that working?

M5. SMTH  Not havi ng worked on canpus,

it's alittle hard for ne to see exactly how this

woul d work operationally, because now there is

somet hi ng about NSLDS that | don't totally understand

about the fact that the person has to have an EAC

And | don't know what the process is for getting an

EAC.

| gather there have been sonme probl ens

connected wi th which students can get which

informati on out of NSLDS. However, | assune the

information is in there for all students whether this
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current EAC process would allow either the Federa

CGovernment sinply to send institutions a roster for

students who are | eaving school, or whether the

Department of Education would contact students

directly thenselves, and, therefore, at this point

not maki ng a preci se recomendation, | think if the

Departnment wanted to pursue this and if the

associ ations did we woul d have to go into nore detai

about exactly operationally how this woul d work.

The ot her reason that the recomendati on

is wrded the way it is, | realize that since at sone

point we're tal king about the Departnent taking over

a function, | realize the Departnment doesn't regul ate

itself. So the main way we're dealing with the

regulation is just sinply to say that the institution

woul d no | onger have this responsibility to provide

this average information.

| realize, as you said, the statute does

require the |l anguage that's in the regulation right

now, whether the statute could be interpreted to say

that this was kind of a mninum and that if there

were nore accurate information than just an average
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for the institution, that this could be provided in

lieu of that. That's one possibility on a

t heoretical point of view fromny standi ng anyway.

MR GETTE: Yes, | don't think -- | nean,

for this exercise -- | nmean, saying that it's in the

statute and therefore it's sonmehow sacrosanct, is not

the -- is not the way we're going to go with this

process. | nmean, you raise a good issue and we'l|l

put it on the table. So that certainly is not the

end of it. \Wether it's through a -- sonehow bei ng

able to interpret the statute differently or whether

it's, you know, ultimtely maki ng sone

recomendati ons for statutory change to Congress,

those are all things that should be considered in

this mx.

The other thing that I would like to

follow up on, Pat, is you said suggestions and

t houghts for broader regul atory review, w thout going

to deeply into that, | nmean, | would be interested in

heari ng what conceptually if there is sonme franework

that you see for that consideration of sonme

regul atory review that's broader than what you think
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is occurring here what that m ght be?

M5. SMTH Well, | have a copy of the

letter that the association sent to Mke Smth on

Septenber 10th and | can read you one paragraph out

of it that would at |east give you and the group --

and | could leave this copy with you if you woul d

l'ike.

Specifically, we would Iike the Departnent

to establish a process to conduct a conprehensive

review of Title IV regulations and that includes a

exam nation of the overall regul atory approach as

well as a detailed | ook at specific regul ations.

Title IV regul ati ons have evol ved over a generation

much as changed both on canpuses and i n Gover nnent

during that tinme and we should use this opportunity

to give a fresh | ook at the fundamental regulatory

approach. That is just one exanple of that change.

The majority of regul ations now on the books predate

t he advent of the w despread reliance on technol ogy

t hat perneates the society.

So it's asking for a neeting with Mke to

di scuss a broader review. | don't think the
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associations felt that that was contradictory

necessarily of the statutory | anguage, because the

statutory language with a date in it that the

Departnment has to respond to allows the Departnment to

present a plan with an inplenentation tinmetable so

that perhaps this did not -- we did not think it was

inconflict. | realize you all's lawer is -- but we

didn't think that it was in conflict with the

statutory mandate. And this was six or seven

presidential associations, N CUBO NASFA that sent

the letter.

MR GETTE: | don't think that it's

necessarily in conflict with what we're doi ng here.

In fact, that's kind of why I wanted to follow up on

what the thoughts were to see how it mght play into

this process and whether this exercise was the right

pl ace to start considering those very issues.

M5. SMTH  Well, one of the problens that

we certainly ran into in negotiated rul emaking this

year which | nentioned at the NASFA neeting to one of

your GMs, and | never can renmenber how to pronounce

her |ast name -- Jean Vandl andren; is that right?
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And in one of the sessions that she had at

NASFA was that it was a frustration during negoti ated

rul emaki ng that on one hand I think nost of the

peopl e around the table wanted to be as general as

possible in order to allow some discretion to the

institutions in as nmuch as was responsible in terns

of the aw and the Departnent's mandate to protect

students, but that nmany of the institutional people

back hone worry about programreviewers comng in and

t hey keep pressing the Departnent to be nore and nore

speci fic about things, because then that protects

them fromthe programreviewer comng in. So we had

this tension going back and forth all the tinme. And

Jean was very responsive to this and said that she --

her whol e goal -- thought -- which was what sone the

associ ations thought would be a good idea in the past

was that the Departnment would nove nore in the spirit

of the new perfornmance-based organi zation toward

per f or mance- based regul ati ons that would not be so

prescriptive in ternms of how things were done on a

specific |evel.

VWhat | didn't quite understand is stil
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what we do with the programreviewers if we do that.

But in the m nds of some of us, we would hope that if

you took a broad regulatory review and this would, |

think, involve a ot of problenms with the underlying

statute because Congress has kind of m cro-nmanaged in

a sense in alot of this statute to start out wth.

But if you could nove nore toward a performance-based

set of regulations that we're not quite so

prescriptive about on what day, this, that and the

other has to happen. It would be -- I'mnot saying

that you could not do sone fine tuning of sone

specific issues in the neantinme, but that you m ght

try to acconpany that with a broader | ook at could we

nove toward a who different regul atory approach

MR GETTE: Sheil a?

M5. RYAN. Caused ne to think about

somet hing. But | was curious as to whether any

Federal agency undertakes the rul emaki ng process in

such a way that the rules expire 6/30 of '99, there's

an end date to the regulations and so that prior to

that end date there's a need to re-evaluate the

programrules. | think that Pat raised a good point
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internms of both the H gher Ed Act and the Regs have

been a layering effect over time and so while

somet hing mght seemlike a good idea for this

particul ar issue this particular week, this norning

we tal ked about death and disability clainms, that

sort of stepping back fromit all to the extent that

we're aware of any other federal agency where their

regul ati ons expire, that causes themto have the

di scipline and the process to in fact re-evaluate the

need for them

And, you know, harking back to sone of the

conversations this norning about due diligence, there

were certain issues in 1986 when those regs were put

on the table that are very different in today's

scenario that we're note, you know, it's sort of a

huge and arduous task to sort of force us to justify

why sonet hing has to -- can come out of the regs;

rather, why should it be there in the first place?

MR CETTE: Maur een?

MS. BUDETTI: Yeah, | think follow ng up

on what both Pat and Sheila said, | guess what the

associ ations were interested in was -- i s probably
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multi-faceted. | think during the legislative

process the focus was nore on doing a conprehensive

review to elinmnate, as you have in your nunbers ones

and two, duplication and things that don't work and

so forth. But upon reflection, | think there were

some who felt that not only was this an opportunity

for perhaps review of the substance, but the process

and structure. And doing things Iike Sheila

suggest ed maybe | ooki ng at ot her agencies and, you

know, whether or not they have any particul ar

mechani snms for avoiding sone of the sort of tine

i nduced stiffness in the regul ations.

I mean, ny sense is that they all grow

ki nd of exponentially with time, but | think there

was sonme sense of wanting to step back and | ook at

t he broader process. That was mny understandi ng.

Maybe Pat could conment further on that.

M5. SM TH | don't think we have in m nd

a perfect nodel which is why we wanted to try to sit

down with the Departnent and explore how far the

Department might be willing to go along this |ine.

But we don't know of any agency that we have perfect
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rel ationships with on the subject of regul ations.

But there certainly is a lot of variety out there and

that you all may be nore know edgeabl e about what

ot her agenci es do about regulations in ternms of their

approach to it than we are since we just look at the

ot her end, what cones out the back

MR CGETTE: dad to say that you're on

that end and |' m not.

[ Laught er. ]

MR, CGETTE: Laurie, you had some coments?

M5. QUARLES: Well, | think building on

what has al ready been said by Sheila and Pat and by

Maureen is there is a sense of this is sort of a

speci al opportunity. I1t's been rare that we haven't

ei t her been pushing to inplenent a new | aw and we' ve

been under, you know, a gun, both with the Departnent

and the community to come up with quick

interpretations in order to nmake sure we affect these

changes as soon as possible. And this is sort of a

gol den opportunity for us to really give it a gl oba

revi ew and i nclude people that perhaps normally

woul dn"t be involved in sonething |ike negotiated
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rul emaking to contribute to a broader nore

phi | osophi cal approach as well as getting people in

the conmunity to do sone thoughtful analysis. So we

were concerned that we have the sane problemthat you

have at the Departnent with only a few people to

handl e regul atory matters and they' ve been focused

i ntensely on getting those comments in and review ng

and working with the departnment on negoti ated

rul emanki ng and very pl eased with what happened

during negotiated rul enaking overall. | nean there

are probably specific areas that people will fight

on, you know, forever. But feel that this is an

opportunity to build on sort of that good will and to

continue a process over the next year, perhaps not

one that's quite as intensive in terns of tinme

requi renents, but one that does require participation

on a broader outreach than you can possibly do during

t he next nonth.

And | guess one of my concerns in going

into this was in looking at the notice. It talked

about all the comments you got from custoner service

task force, and I don't think those are necessarily
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representative of bigger, broader, regulatory issues.

They are sonewhat anecdotal in the way that they were

det er m ned.

And I'mnot trying to criticize the

custoner service task force which | think did an

excellent job in a very short period of tinme of

getting input, but it nmay not be input fromthose

that are going to be working in the regul atory

environnment since nost of us were a little distracted

during that sane tinme frane. So | would caution you

to assune that that is reflective of the broader

community since we didn't really sign on to a set of

recomendati ons, we didn't prioritize within those

custoner service task force lists. So while | think

there probably is some nerit to a nunber of the

proposals | don't that's reflective of what our big

i ssues are over the next few nonths.

MR GETTE: | think on that specifically,

I think that there are sonme peopl e who recogni ze the

process that was used to collect those and understand

what limtations they m ght have. But certainly

didn't -- wanted people to know that people in the
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communi ty hadn't been asked to go through that

process and then those ideas were just going to be

put in the shelf and that we were going to do this

next exercise. That, you know, we wanted to show

that as a departnent we could actually coordi nate

some things that we were doing and keep the thene

runni ng from one exercise to another and use the good

product that cones out of one exercise to formthe

basis for, you know, the next steps. But we kind of

understand how | think all of these will flow

toget her to sone extent, but we want to nake sure

t hat that happens.

Pat ?

M5. SMTH One of the kind of codes words

in that neno is this business about the fact that a

great deal of what's gone on in the regulations --

exi sting regul ations and exi sting statute may have

been taken over by technol ogy changes is reflected

since | don't think this is any great secret anong

anybody right now that the associations are full of

comments for Greg Whods on his nodernization plan and

one of the -- ironically one of the suggestions that
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we have nade to himis that we are not sure exactly

what the role of the associations is in -- or even

the institutions for that matter -- the devel opnent

of that plan because the way we're used to dealing

with the Departrment is through regul ations and

negoti ated rul enaki ng. And there seemed to be a | ot

of kind of rogue processes going on out there in this

area and we're perhaps nore confortable with bringing

it back into the regul ati ons arena.

Qur institutions have lived by these

regul ations as they exist for a long tine, and that's

a known quantity. \Whether the nodernization plan is

out here on a different track and deci si onmaking is

maki ng i s done or institution requirenments are done

in adifferent manner is kind of troubling to us. W

are not that fast to absolutely have a hissy fit

about the whole thing, but this is part of why we

would Iike to see the regul ation update, if we can

nmove nore toward a technol ogical |l y-based

per f or mance- based set of regul ations that we know

what the input of the higher education comunity

broadly is in that. WE re not quite sure what the
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input is in terns of what perhaps may be pl anned

right now And it may well be that understandably

t hat perfornmance-based organi zation just isn't far

enough along to have all of these rel ationships

wor ked out. But we don't want the regul ations to get

left out of this process, that that's a process that

we accept and understand. We may grunbl e about it

all the time, but that's a process we accept and

understand and that it is part of the legiti mte way

t he Governnment goes about its business. So we don't

want to be left out of the process.

MR GETTE: | think specifically on the

noder ni zation plan, | know that as each iteration of

the plan is drafted, it's being posted up on the web.

And so for those who aren't aware of that, you can

findit, I think at the | FAP site, there's a |ink and

they' re encouragi ng conments in response to those

plans. So | would encourage you to | ook at that and

make comments to the extent that you have them

Pat, in one sense you raised kind of the

fundanment al questi on about the approach that you're

suggesting and that is that you' re saying that people
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are nore confortable doing it the old way i n one

sense, you know, doing it through regul ati ons through

a process that they're familiar with and confortable

with. And as we consider a new approach to

regul ation are we going to be able to get over that

hurdl e, how do we hel p oursel ves get over that hurdle

of institutions and individuals who feel safest when

the regul ations are very prescriptive and spell out

exactly what you can and can't do to protect yourself

from as you said earlier, the programreviewers.

M5. SMTH | think that's one reason why

this rethinking has to go on. On one hand, | think

many people fromthe coll eges and the associ ati ons

woul d rat her have | ess prescriptive regulations. On

the other hand there are certain key points on which

we would still want to be able to depend on the

regul atory process because it is a public process

where things are publicly debated. |It's not just

that it's old and famliar, but it's very public.

And particularly when it gets down to who pay for

what . I think one of the sonewhat contentious issues

so far is howis an electronic signature going to be
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devel oped and who is going to pay for that.

And right now the Departnent is on record

about having asked us via NACHA to pay for a

menbership in NACHA in order to have a seat at the

tabl e on how el ectronic signatures are devel oped and

we' ve taken issue with that.

It's so that you would want to be | ess

prescriptive in sone ways and nore perfornance-

based, but in other words, on certain key el enents

you like to feel big issues about what basic roles

and responsibilities there are and who pays for what

that there still be a regulatory process which is

public and open and is not something that kind of is

devised in a way that nobody quite understands where

t he deci sion got made and who really had a seat at

the table.

MR.  ANDRADE: | think | share Pat's

concern on that. | think what we're staring to see

in a nunber of areas is policy by pilot program and

pilot project and | don't know if that's necessarily

probably the best way to go in sone of these.

And | think there needs to be a
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differentiation between testing new i deas and proving

concepts and deci ding what policies are as a result

of that. And I'mseeing a blurring of those lines in

some of the recent actions.

M5. STEWART: Wth respect to Pat's

commrent and your question, Jim regarding

partici pants wanting very definitive, very

prescriptive black and white issues so that they

aren't penalized on programreview, one way to

encourage participants to steer away fromthat habit

is to change the phil osophy on the programrevi ew and

conpliance circuit and sort of get rid of this

"CGotcha" attitude where the threshold in your manua

is $10. And so if the violation exceeds $10.01 it's

a gotcha in each and every incident. And look to

per f or mance- based i ssues, you know, what is the evil

that is lurking here and what has happened, and sone

yardstick to neasure that by.

I think the whol e change in phil osophy

here woul d be -- would provide for a regul atory

envi ronnent that does allow discretion if you are

focusing on the performance or the outcone.
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[ Pause. ]

M5. RYAN | also think that it would be

worthwhile to step back and identify what the purpose

of the regs -- what the purpose of a Federal agency

-- what's the purpose of a Federal agency issuing

regs? Is it to put the statute in plain english?

I've heard nunerous timnmes over the past

six years that the Secretary doesn't regul ate

hinsel f. Back when | started in this business 105

years ago, that's what | understood the purpose of

regs to be was to bind the Secretary. And so | have

been very perpl exed, actually, by the statenments that

the Secretary doesn't regulate hinmself and so

al ways thought that that's what the purpose of the

regs were. | think some of that sort of just

stepping back in terms of, you know, what the

ultimate goals are here will allow us to step back

and see where we need to add or subtract or inprove

upon what's there.

MR GETTE: Let nme ask an additiona

chal | engi ng aspect of this concept that | was tal king

about with some folks this morning for a little
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while, and that is that, do you by necessity if

you' re novi ng towards an out come-based or

per f or mance- based regul atory schene, do you by

definition accept sone percentage of error, and if

so, is that acceptable for those borrowers or

participants who fall into that acceptable error

| evel ?

M5. BROFF: W woul d argue certainly that

t here ought to be some | eeway for good faith error

It always strikes ne, and this is going to be an

uncharitable statenent, so |'l|l make that disclaimer

right off hand. But it always strikes ne as sonewhat

ironic that the Departnment comes down as hard as it

does on schools that nmake good faith m stakes in

conpliance with very conplicated and technical regs.

VWhen the Departnment itself tinme and again has, you

know, maj or conputer program problenms and can't get

this processed or can't get that processed, and, you

know, it's always a contractor problemor a servicer

probl em or sone problem but there's all these

probl ens and that sonehow we are supposed to forgive

t he Departnment when there is sone maj or problem at
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the Departnent's end. But when we have a school that

ran into some kind of a conpliance problem the

school gets walloped. And | think that creates a | ot

of the disconfort in the comunity. There seens to

be a double standard, | think, to a | arge extent.

And | think part of what Congress was saying in the

reaut hori zation on the -- what we're calling the

cures is, you know, let's cut these people a break

sonmetines if they're making good faith m stakes

trying to inplement what is a very conplex regul atory

schene.

M5. QUARLES: The point is, if it's not so

conpl ex, then perhaps it will be easier to be in

conpliance provide that we don't elimnate certain

provi sions that are needed to address certain

specific issues. And, | nmean, |I'mnot going to

define, you know, what is conplex and what isn't, but

I think we can all say without having to think too

hard about this that the current regs are fairly

complex if all of us need special help in

interpreting themthen clearly people out in the

field that don't have the benefit of the I engthy
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di scussions have difficulties in follow ng them

sonetines. So | think that at a mnimumwe are

trying to make a sincere effort to elimnate sonme of

the conplexity while preserving the spirit of the

regs of inplementing the law, but allowing a certain

amount of latitude to nake good faith efforts in

i npl enenting the | aw.

So | would suggest that even with some of

our differences we could agree that there is

conplexity that could be elimnated and it's a

guestion of taking the tine to sit down and go

section-by-section on sone of it and other sections

may no | onger be necessary based on the change in

environnent. And many of the problens that the

regul ati ons address have been dealt with

| egislatively and sone of the institutions or

problens that were there are historic ones, | would

contend, and perhaps we no | onger need sone of the

regul ations that are there to address historic

pr obl ens.

MR, GETTE: W' ve been tal ki ng about

changes in environment and especially grow ng out of
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t he increasing use of electronic nmeans of doing

busi ness. Were -- are there sone areas that you can

identify in the regul ati ons where, you know, not by

specific nunber, but in terns of the process where

this i s nost needed?

M5. SMTH Well, this goes back to, is it

the regul ations of the law? But | certainly think

that there's a great deal of interest in the

communi ty anong the coll eges and their schools and

their aid adm nistrators and the el ectronic signature

and in SLDS, and exit counselling. | nean there are

-- but the electronic signature | think in terns of

if you tal k about general |evel of frustration that

that's one in which there is a great deal -- now, it

may well be that once the colleges -- once we all see

the coll eges and the associ ati ons both about what

it's going to be like to try to develop an electronic

signature and who is going to pay for it and how

conplicated the process is going to be, we may not

like it. But | would hope that that is not the case.

I would hope that with all of you all's creativity

wi thin the Departnment one way or another you could
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get to that.

But | think some of the places where the

frustration has been the greatest in the past has

been in the application process. | realize from

having read nore or less tried to read the

noder ni zation report, a great deal of what that

report is about is the internal -- the Departnment has

some of its own internal processes that have to be

updated, et cetera. And it's always a little hard

sonmetines for us to see what the relationship is

goi ng to be between that and how an institution

operates its aide office or its business office. But

t he application process, there certainly has been

support for facts on the web and noving toward an

el ectronic signature and the front-end application to

make things easier for students is one of the classic

cases in point.

MR, ANDRADE: One of the things | think is

i nportant and we are tal ki ng about electronic

signatures and there has been sone work started on

this already is there's a difference between

somet hing where you really require a signature
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because you need a valid -- sonmething valid or the

equi val ent of a signed signature to nmake it a binding

| egal docunent. And when the signature -- the

current signature requirenent that's there is really

to get an acknow edgenent that the borrower either

recei ved information or conpleted a transaction or

sonmething like that. And when we translate kind of

the witten requirenents that we have in the regs to

the electronic nedia, | think we need to kind of take

i nto consideration what you really need, kind of what

the el ectronic equivalent of a signature is and you

just need sone type of confirmation that may not have

the sane security or the sane | egally-binding effect.

Because | think that if we start getting

into where we're just going to do a straight mapping

of the witten requirenents to electronic signature,

we are going to find ourselves with sone

technol ogi cal constraints that may prevent us from

delivering better service to the students.

MR GETTE: Qher areas that are ripe for

a very hard and close look in ternms of changing

towards a nore out come-based approach?



10

11

12

13

14

15

16

17

18

19

20

21

22

202

M5. MLLER  The electronic signature kind

of brings us to mind, and this is sonething that |

believe is in progress, but I would like to get an

update, maybe. For the Perkins | oan program

currently borrowers have to send a witten request

for their deferments and that inplies -- it does not

inmply, but it requires that the borrower sign the

deferment form It's a very burdensone process and

know t here have been proposed regul ati ons, but we

haven't seen finals, so can you maybe give us a

little update on the final regs and what's in it?

MR BAKER Yeah, | don't even know when

it was we published an NPRM on sone issues having to

do with Peace Corps defernents and witten requests

and the finalization of that package is in it's |ast

stages. Hope to get it published before the end of

this nonth and it would much |i ke for FELL and direct

loan, it will elimnate the requirenment that the

request for a new school deferment be in witing.

M5. RYAN. Wiat are you referring to?

M5. RYAN. W are basically m m cking what

we proposed in direct |oan and FELL based upon the
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statutory change. There is no concept of another

application, but the ability for a Perkins school or

their services to grant a defernment based upon

receiving reliable information that the student is

enrol |l ed somewhere and then the school can grant the

deferment and then simlar -- again simlar to what

we proposed -- negotiated and proposed in FELL and

direct loan the school would then have to just notify

the borrower that they did this and give the borrower

a chance to say, no thank you.

M5. STEWART: W tal ked about it at |ength

this nmorning, so | won't belabor the point, but in

today' s context and the context of the Team I

i ssues, | would say the sane things that we said this

nmorning. That the three areas that are ripe for this

ki nd of consideration we believe are default

prevention, due diligence, and docunentation

[ Pause. ]

MR GETTE: Oher ideas or comments for

regul atory consi derati on beyond kind of the genera

i ssue that we were discussing of kind of a revised

approach to regulation? Are there nore specific
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coment s?

Ann Marie?

M5. MLLER  Another Perkins issue is in
674.33(e)(9), well, | did look it up before | cane --

t he have's the econom c hardship --

[ Si mul t aneous conversati on. ]

M5. MLLER No, okay this is economc

hardshi p defernment and paragraph 9 requires that when

we evaluate the eligibility of a borrower for

hardshi p that we use the ten-year repaynent amount,

al t hough the borrower's note and his repaynent

schedul e may be calling for a mninumof $40. This

is a penalty, | believe, on the Perkins borrower, and

inm mnd it came about because the regul ati on was

copied from FFELP and in FFELP it does make sense.

It does give a borrower a break to go to the ten-year

repaynent plan as opposed to whatever it is that they

are paying. They may be paying over 25 years, so you

give thema break by making it a | arger anount and

using the ten-year.

But it's not so in Perkins, and so first

of all it's very burdensone to have to figure it out
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because when the borrower sends an application in,

all they know is what they pay. And so you have to

obtain the amount of the |oan and all the various

school s and you have to figure out what is the ten-

year repaynent anount, anyway it's a big, big burden

and its unfair to the borrower. So | would ask you

to evaluate the possibility of elimnating that

particular part of the reg for the Perkins program

MR CGETTE: | was just asking Jeff and Pam

if they understood the issue, since | didn't. Pam

told me it was on the list already and | said,

know, | didn't understand it the first tine.

[ Laught er. ]

MR GETTE: Sheil a?

M5. RYANN A few comments. One is we

haven't tal ked about private letter rulings and sort

of the role that they play -- regul atory gui dance be

it inaprivate letter ruling, be it by form be it

by what ever, powerpoint presentation, whatever you

woul d I'i ke, and sort of the role that that plays and

| would refer you to the I RS nodel which appears to

make those private letter rulings applicable to that
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i ndi vidual party. Part of what we are doing is we

are conplying not only with the regs, the preanble

| anguage, the NASFA announcenent, you know, that

m ght be made fromthe podi um but also, you know

private letter ruling that Jeff got that he happened

to share with ne. And so |I'm subject to that.

So | think we need to think about the

whol e private letter ruling process. Yes, there's a

need to respond to individual inquiries from

i ndi vidual participants, but how that guidance gets

translated to other participants if it needs to bind

sonmebody and incur either a risk or a burden, it

ought to be in the regs if it has to be sonmewhere.

The other thing is | think about the

conversations fromboth this nmorning and this

afternoon, | amsort of still uncertain as to where

we go fromthis point forward. Part of nme says that

t he Departnment ought to do sone bold statenent |ike

all regs expire as of 6/30/2001 unless we otherw se

extend it beyond that. And so that it forces action

and sort of deliberations around this process.

The ot her part of nme says that we ought to
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start off and ask various organi zations to cone up

with their top three priorities so that we can work

t hrough those and see sone substantial nmovenent and

reform Having been through this exercise about five

or six tines several of us are sonewhat pessimstic

about out comes and where we go and exactly how far

the Departnment wants to go in ternms of its burden

relief, where we have been through it before, there

have been reg changes, but they've been sort of on

technical, sort of -- | don't want to say "nitsy"

poi nts, but they haven't resulted in a substanti al

shift of sort of the econom cs or the burdens and so

that, you know, part of ne wants to say, let's take

some really juicy topics and, you know, |ike due

diligence and if we can get to sort of a major reform

initiative in that regard where we feel that the

results were beneficial as the Departnent that we,

you know, sort of continue that process on a topica

basis, but so | guess |I'mnot sure where the

Departnment is going, but I still haven't figured out

in my mnd which one | favor yet, the small couple

three list or the total expiration of all regs on a
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particul ar date certain.

MR, CGETTE: | could actually hear Jeff's

heart starting to race over here when you suggested

expiration of all the regul ations.

[ Laught er. ]

MR, GETTE: | suppose that they're not

necessarily nutually exclusive in one sense, and that

is, that even if you created a hit list of top itens,

you could still do sonething fairly bold wthout

necessarily getting rid of all of the regs in one

fell swoop, but clearly that's an act |ike that

certainly forces your hand to nake sonme change.

It's specifically directed to the

Department of Education; right?

[ Si mul t aneous conversati on. ]

MR CGETTE: Equal opportunity.

Larry?

MR ZAGLANI CZNY: Well, as much as | woul d

like to see regs, | guess | would like to see regs

expire, that's already currently the case. If you

don't reauthorize the act the regs don't have any

effect. So that brings up the nore general point
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that I think in this review of regs that the

Department al so should identify with the help of the

community and certainly using your own resources

those parts of the |aw that need to be changed

because | think in nmy view 95, 96, 97 percent of the

time the Departnment is just following the | aw, and

that's where we have the probl em

Now, when we have the problens of the

other 2 or 3 percent of the tine, that's just genera

counsel getting involved or Jeff Baker having a bad

day, whatever the case may be

MR, GETTE: Now, | think you make a good

point and that is that -- and this came up repeatedly

t hr oughout REGNEG where -- naybe not repeatedly, but

several tinmes where everyone at the table concurred

that we would like to see a regulation that said "X"

simply to look at the statute and say, oh, we can't

say that, the statute doesn't allow us to. So

recomendati ons for statutory change in this context,

I think are inportant to get on the list as well.

Havi ng raised that topic, Larry, do you

have any in m nd?
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[ Pause. ]

MR, CGETTE: Tal king about -- it seenms to

me, Sheila, you raised what | think perhaps could be

a good approach, but that kind of begs the question

nore general ly, what approach after today do people

see us taking.

At this norning's session there was a

recomendati on that there be a work group of sone

sort or some group to take a |l ook at regul atory

i ssues and report back. What -- is that an approach

that people would like to see? |Is there sonme other

approach that would work well as we start to consider

these ideas? Is Sheila's idea of a top three I|ist

from you know, everyone at the table a good idea to

kind of identify the priorities, how should we

approach this next? How do we make sure that at the

end of the day, you know, the last five experiences

Sheila had aren't the sanme as the one she's going to

have this tine?

M5. SMTH Well, | think that letter that

| gave you all a copy of kind of puts some of us on

record on a given position about wanting sone broader
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| ook. So | guess that some people mght say that

that's our version of a work group except it's sinply

alittle bit nore expansive in trying to get the

Department conmitted early on to an approach as

opposed to just a group of us sitting down and coni ng

up with what we think a better approach m ght be.

But in terns of what has to happen next,

whet her the Departnent decides to have a work group

or whet her the Departnment decides to take sonme

permutation of this letter that some of the

associ ati ons have witten, one of the things that I

think I nmentioned briefly and I think Sheila picked

up on or Jeff, one, is that at sone point it is a

great bafflenent alnost to the conmunity why there is

thi s di sconnect between the regul ati ons and what we

see in the regul ations and what we see in the

regul ati ons and what we think Jeff or some of his

staff said to us and what programreviewers do. And

the best | can figure out -- the best | understand,

programreviewers don't report directly to the staff

in Washington; is that right? Do they report to sone

regi onal person?
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MR CGETTE: Utimately, | nean the case

managenent teans are part of -- were part, and
think they still are, with the reorganization |I'm
never quite sure -- report to | POS which obviously

until just recently was headed by Jean Vanl andren

here in Washington. So there is aspects of the

programreviewers and their staff that are concerned

wi th consistency across the board and in making sure

that each of the reviewers in each of the regions are

taki ng a consi stent approach.

M5. SMTH | guess the conplaints that we

heard all through NEGREG sinply indicate that a | ot

of people around the table just don't believe that

that's working well. And if we are going to do

anything in terns of a conceptualization from

everybody in Washi ngton, you know, | don't know,

maybe the ki nd of NEGREG universe and the Depart nment

nore broadly, et cetera, and we don't deal with is

there some ki nd of fundamental disconnect with

programrevi ewers, or can this sonmehow be di scussed

or explained to us better, or could there be sone

ot her mechanismin there for seeing this consistency
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that you tal k about which our colleges just don't

feel that they see.

The only ones at our colleges that are

happi er, the ones who have been | ucky enough to go 15

years w thout a programreview, but at sone point,

t he Departnment needs to find sonmething to say to us

about that. | can't quite visualize what it is right

now, because | don't know constraints that you're

under about it. | doubt that you can just wake up

some norning and decide that there's going to be a

new approach

My vague nenory is, didn't these prograns

get regionalized way back in the N xon Adm nistration

or sonmething like that? Has nmuch changed since then?

And it may well be that if we're stuck with that as a

gi ven that whatever cones up, whatever we come up

with in ternms of regul ations, even though it's not

the ideal of what anybody in Washi ngton woul d want,

m ght have to build around that process that it's

going to have to be that the regulations are going to

have to be day-to-day admi nistered, so to speak, by a

group of people who none of you all have direct
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control over.

MS. BROFF:  Anot her piece of that that

ki nd of piggybacks onto Pat's comment is that in

additi on the having programreviewers who you all do

have sone ability to control, there's also the

I nspect or CGeneral who cones in and makes their own

assessnment of what a regul ation nmeans and then starts

a whol e |l ong process of review over which you al

have sone but somewhat |ess control. And, again,

think that argues for in many cases nore specificity

in the regulation so that schools know, at least |I've

got this safe harbor. |If | do this, then the IG

isn't going to come hammering at me and the program

reviewers aren't going to cone hamrering at ne.

There needs to be enough specificity so that

everybody knows what are the rules that we're playing

by. And that will always, | think, be sonewhat of a

tensi on between enough specificity so that folks

don't worry about soneone | ooking over their shoul der

and saying they did it wong agai nst the overly

burdensome and overly detailed and overly conpl ex and

hard to understand set of regul ations that you get
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when you get to that |evel of specificity.

MR CGETTE: | dare say that there are sone

people in the Departnment who if you could tell them

how to better control 1G they would | ove to hear

your ideas on that as well. But | think -- | nean,

we' ve tal ked about this a little bit earlier today,

you know, comi ng back around to the question of how

exact and prescriptive should regul ati ons be and

think that is an inportant question to |l ook at as we

approach this kind of regulatory review process. And

| suspect that, you know, there will not be

uniformty of thought anong the community and on that

very topic. But, you know, perhaps there are

alternatives, perhaps by using outcone-based or

per f or mance- based appr oaches, you can avoid the

prescriptive rules but yet still give people a safe

har bor by being able to acconplish the outcone that's

expected of them So perhaps there are ways to

approach it like that.

Jeff?

MR. ANDRADE: | nmean, | can understand

really even the programrevi ewer's standpoi nt because
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in the three days they are trying to say, okay,

you're in conpliance with this. And, you know, what

do you look at? But | think this issue needs to kind

of get addressed each step of the way. | nean, at

what point do you give a certain anount of

subjectivity to the participants and | et

reasonabl eness kind of take its way; and, you know,

you still have to address when you go and review it

what is sonebody actually going to take a | ook at.

And | think it's very easy kind of in the current

situation we have where they can say, okay, well, you
know, check -- you know, tinelines are great for this
kind of exercise. 1It's like, you know, did you nmake

the refund in this amount of days; oh, you didn't,

gotcha, you know, as Jane was saying. Hey, you know,

you' ve passed over the line. And I don't think

that's kind of where we should be on this. So

think that question has got to be integral as you go

through this review and determ ne, okay, howis

sonmebody actually on site going to check this and

what's the standard.

MR CGETTE: Gail?
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M5. SOMERVILLE: In listening to this it

strikes ne that what I"'mhearing is that there are

some who think we need to be very prescriptive or

specific in the reg, not so much because we really

need t he assi stance or the guidance in order to

effectively adm nister sonething, but out of sone

fear of, you know, getting sone financial penalty or

some press or -- and | think it does go to sone of

the conments that were nmade earlier by Pat and ot hers

about just perhaps this is a mndset change that goes

somewhat broader and does include audit staff and, it

is a different approach.

W have tended to have the regul ations

| ook at what woul d happen in the worst case scenario

and let's protect against that one borrower or that

one school or that one | ender who m ght do sonething

silly. And I do think we could probably | ook to

ways, if we're not going to necessarily be silent in

the reg to actually build in that there is no

requirenent for this, or there is flexibility for a

school or a lender, so there isn't a debate when the

| G cones or the auditor cones. I think we can | ook
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totry to find a mddle ground and help to lay out

some confort without being prescriptive which isn't

the tack we've typically taken. W' ve typically been

prescriptive or silent.

MR, CGETTE: Pat, then Larry.

M5. SMTH  One of the problenms we had,

agai n, during NEGREG on this issue, and it kind of

relates to again to the whol e nodernization report

too is that sone of the big institutions,

particularly big public institutions, but | think big

private institutions as well, and | suspect the sanme

thing is true about sone of the big proprietary

school s, although I don't have first-hand anecdota

information on that, but is that sonme of the big

institutions will say, let the programreviewer cone

after us. But at any rate, so the regulation wasn't

that specific and we did what we thought was best and

if they cone after us, we'll just go to an ALJ and

we'll all have it out.

But as ny fiend Nancy Coolidge says, the

University of California has got about 17 |awyers

sitting out there for the systemoffice, they don't
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have anything to do anyway. So |let them defend us.

But at any rate, so they can kind of take that

attitude.

But post-secondary education has al so got

a whole lot of small private, non-profit, and

proprietary institutions as well as sone small public

institutions init. And one of the things that we

can't quite figure out as we sit around and watch you

all and try to figure out, what do you suppose

they' re thinking about, or collectively are they even

all thinking in the sane way over there at the

Departnment. Of and on in the last year or two there

seens to have been a tendency that you all think

about what if it happened if we just nmanaged to cut

these institutions out of this delivery as nuch as

possi ble and the Departnent do it itself?

Because if the Department just did it

itself, at one point there was a whole lot of talk

about a smart card, and fromsonme fairly high levels

in the Departnment too that we'll just let the student

go to the bank and get his noney. But at any rate,

and at that point | assume you would have to go back
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in and change the statute about all the over award

provisions and all that because, you know, because

you've got so many institutions giving out

institutional aid out there. But it would be kind of

useful to sone of us even though nmaybe it's expecting

too much. And one reason why | would like to have

this internal discussion with the Departnent to try

to figure out, is the goal partly to get institutions

out of the process as nuch as possible so that the

Federal Governnment can concentrate on delivering its

PELL and its direct |oan noney and we'll kind of |et

the rest of it be a wash. O do they really want to

try to bring even snmaller institutions which are

al ways -- or even sone of the collegiate sector's

bi gger institutions soneti mes can have sone of the

wor st problens |ike community coll eges. Some of

t hose have had sone go arounds with your audit staff,

t hey' re nmenor abl e.

But, you know, do we have a comon goal

that we're all trying to pursue or are we kind of

wor ki ng at cross purposes with each other where the

institutions want to keep a role and the Federa
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Government is trying to get us out of it. Because if

t he Federal Governnent really does want sone

particul ar functions to take over itself and get the

institutions out of it, well, those regulations can

be real sinple. Because they won't be requiring us

to do anything. But there's a whole |ot of ways you

could go on this nodernization thing and there's a

whol e I ot of ideas floating around as there shoul d

be. If you want to be creative, you' ve got to have a

| ot of ideas floating around. But where you end up

on that kind of a systemis going to say a whole | ot

about what kind of regul ati ons you need when the dust

settl es.

So there does kind of need to be a broad

di scussion within the Departnment as well as maybe

wi th the outside schools and their representatives

about what the agendas are.

MR MELECKI: Yeah, | think a lot of us in

FELL share your concerns about the Departnent cutting

partners out and going to direct delivery. W have

si nce about 1993.

M5. SMTH W're alittle slow
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MR MELECKI: But we're glad to see you're

cat chi ng up.

M5. BROFF: Pat, | know you said you don't

have nmuch experience with the conpliance |evels at

proprietary institutions, but even our |arge ones

they comply. As Nancy Cool idge called us during one

of the -- | think it was Team |V neetings, she said,

"you guys are just the conpliance chanps.

speaki ng

of nmy sector because traditionally we' ve been the

ones that everybody has | ooked at nost carefully. So

we are proudly the conpliance chanps.

MR GETTE: | think just say, | mean,

obviously I can't speak for the entire Departnent,

but I do know that from my perspective what we talk

about within the Departnment is not how do we cut

peopl e out or how do we exclude this group or that

group. The basis of the di scussions we have are how

do we nost effectively and as cost effective a manner

wi th, you know, appropriate protection of all the

participants in the programdeliver student aid to

students. So | think that at |east fromny

perspective that's the objective that we all ought to
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be | ooking at and we shouldn't -- | think it would be

putting the cart before the horse to ask the

guestion, okay, well, who are we going to let play in

this game and then nake up sone rules. | think the

idea is you set out your objectives for how, you

know, how you want to get financial aid in the hands

of students and then work fromthat.

MR, ZAGLANI CZNY: | want to go back to

what Gail was tal king about and Nancy is |eaving the

roomso | can tal k about her.

[ Laught er. ]

MR ZAGLAN CZNY: | think that within the

NASFA nmenbership there is a body of our nmenbers who

woul d want as much specificity as possible and, you

know, tell us what to do so we can do the job and not

get in trouble with you. But then there is a body of

our nenbers who are saying that we're not serving

students, we're serving the regul atory process and

that we do have to open up the regulatory process so

that we have a little bit nore flexibility that we

have to find a m ddl e ground between overregul ati on

m cr omanagenent, and serving students. And
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unfortunately, | think for any nunber of historica

reasons, and | don't think there was any nali ci ous

i ntent on anybody's part, the systemis ossified, and

that's, | think, one reason we're here today. And so

we've got to -- | don't knowif we find the mddle

ground, maybe we go err on the side of nore

liberalismin terms of regulatory concerns rather

than a nore conservative approach of tell ne exactly

what | have to do.

If we're going to serve students best, |

think the system has beconme ossified to the point

where people are focusing far too nuch on what do

have to do exactly and not concentrati ng on what best

nmeets the needs of ny students.

MR, ANDRADE: | think Larry brings up a

real inmportant point and | think -- | mean, NASFA

probably provides the best nodel that we have to kind

of see whether or not this ganble is worth it.

Thirteen years ago | think NASFA was the | eadi ng

proponent for professional judgnent for student

financial aid officers and at the time both the

Departnment and especially the IGwas all up in arns
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that this was going to be, you know, a terrible thing

and we couldn't allowit. And it was probably -- and

it was applied to probably what is the nost rigid set

of rules that we had and that was need anal ysis and

that was truly a one-size fits all kind of policy

because, you know, you're supposed to have an outcone

that applied equally. And | think we've seen over the

years that that has not been abused.

In fact, | think if you | ook at how

financial aid officers have used that discretion it's

been fairly prudent. And even with the 1G going in

| ooki ng over people's shoulders and trying to second

guess, | think there are very few exanpl es where you

found that was abuse. And | think you have a | ot

nore students who have gotten aid packages that are

nore suited to their own financial situations now and

over the past years than you had prior to that.

M5. RYAN. | don't think | need to say

this, but I will. W would not -- we do not favor

nore regul ation and the need to be proscriptive. W

woul d be one of those entities that is at the other

end in ternms of opening themup deep and w de, and so
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I just wanted to be on record for saying that.

MR, CGETTE: Let me try and steer us back

to the process question again. That being said, how

do we approach clinbing that nountain that Sheila has

suggested? Laurie?

M5. QUARLES: Well, going back to -- |

think it was Jeff's question when we started this

sessi on which was sort of your timelines. | know you

have to do a report to Congress. But the report

doesn't really specify that all the actions have to

be conpleted by a certain date is ny recollection

You sinply have to have the report in by a certain

date with sone tineline for inplenenting. So | guess

I would like to see it happen over the next few

nmonths. When | say "nmonths”, |'mnot necessarily

| ooking at a nonth or two nonths, but over severa

nmont hs that you | ook at this to do justice to the

i ssue since these regs have sort of been building up

over years, not over days. You're talking about

years' worth that have to be revi ewed.

| don't know what is a reasonabl e period

of time whether nine nonths is reasonable or a year
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| mean, | don't know whet her you can project beyond

the end of this adm nistration and reasonably set up

a nodel that goes beyond that date regardl ess of who

gets el ected, you know, in Novenmber. But it seens to

me that you need to start off a process that perhaps

gi ve us some idea of what kind of timelines you' re

| ooki ng at of what you think is reasonable and to get

some reaction to it as well. | nean, you know, if |

were to throw out 12 nonths as a suggestion to see

what ki nd of response you get to that, but | don't

see how you can do it in one or two nonths given the

amount of material that has to be reviewed if you're

going to do justice to the process and it al so

i nvol ves some peopl e that perhaps work -- get sone

i nput from how ot her regul atory agenci es have done

this before in terns of doing the big picture as well

as sort of the issue-by-issue review and | think you

need to do both. And that's a huge undert aki ng.

MR GETTE: To put the tineline in

perspective a little bit, while we certainly have not

sat down and come up with the tineline, | can say the

one date that is loonm ng for everyone is Cctober 7th,
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when we have to submt this report to Congress. That

being said, the way | viewed it, and | think that the

Department generally views this is that the report to

Congress is the kickoff of the process, not the

concl usion of the process. You know, | think we all

are smart enough to know that there's no way we coul d

get any kind of neaningful review done in the next

three weeks. So we see that as kind of this is the

| aunching point with the report perhaps starting to

lay out this process that we m ght go through over

t he next several nonths letting Congress know what

our intentions are in terns of a process and a

timeline and then working fromthere.

Pat ?

M5. SMTH In that context you said group

one -- Team | had reconmended a work group or

sonmething like that. And ny boss, Ed El emendorf is

assum ng that you' ve got all the regs up on the web

now, is that right? Does your web site have all the

regs on it? Yeah, | thought that they did -- that it

did. So that you could in addition, if you wanted to

set up, | don't know, two or three work groups, kind



10

11

12

13

14

15

16

17

18

19

20

21

22

229

of simlar to the way NEGREG was broken down or

sonmething like that so you could | et people work on

the parts they were nost interested in. You could

have -- not only a formal work group, but you could

offer -- Ed's suggestion was that, you know, you

of fer every aid adm nistrator and every coll ege

presi dent and everybody el se out there to conment

that if you' ve got certain work groups set up to go

t hrough certain subjects to try to nove toward a nore

per f or mance- based approach that anybody who wanted to

send in comments to that work group could pulling off

t he web whatever section they were interested in and

maki ng suggestions about it so that it could be a

work group, but it could also include -- because you

want to get some kind of a product by X date, but

that you could al so open it up to everybody who

wanted to say, we think these regs are great, don't

you bother then one iota, or, you know, this is a

real pile of junk and surely you can do better than

that. And then have to decide what you're going to

do about the regulations -- | nean, about the

underlying | egislation because it seens to nme that if
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| read this legislative nmandate right, there's no

restriction on saying you want overtime change the

law. So if the reg exists because it has to be that

way because of the statute, it mght -- you know,

result in some recommendations. But that you could

have a three or four work groups and suggestions al so

coming in fromthe field to the work groups or to

you.

| mean, you know, you could say we don't

want the work groups editing out comrents fromthe

field. They could cone in through the Departnent to

get a full-scale review going if the Departnent

itself wanted to nove nore toward a performance-

based approach.

MR CETTE: Maur een.

MS. BUDETTI: Maybe Pat could clarify, are

you speaking of in the next three weeks to open this

up or are you tal king about |onger-tern®

No, | guess what I'msaying is, so you're

addressing the longer-termreview that that could be

a mechani sm and perhaps you could even put that as a

suggestion in the report that's due in three weeks.
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Because it sounds to ne |ike you have maybe two weeks

to get comments at the nost if you can wite a report

in a week or so. Is that --

MR CGETTE: Well, as | said, fromny

per spective, the Congressional report is a stepping

off point. W have been trying to focus on the very

-- even of the five questions that were asked by

Congress, there was only one that they -- the first

one that they really focused on in terns of requiring

a report by Cctober 7th which is the duplicative or

no | onger necessary, so that's really where the focus

of that report is going to be.

W t hought then the second focus of that

report, there would be two basic focuses -- and the

second woul d be what issues have been surfaced and

what process and perhaps tinmeline we nmight attenpt to

followin review ng those additional nore difficult

issues. So that is where our thinking is right now

about what we would try and include in the report

that's going to come out on Cctober 7th, and then

think the longer termwould be some sort of process

that gives us nore of an opportunity to air coments
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and to work with the community to tackle the harder

i ssues.

MS. BUDETTI: Would your initial report be

willing to consider not only proceeding as you' ve

already started, | nmean, there is already sone

structure in place, but starting afresh? | nmean, at

this point you' ve already set up the review kind of

is follow ng the NEGREG structure, you have those

three -- excuse ne, four conmttees, you know, is

t here anyt hing that drops, you know, through, or do

you want to have it w der, you know, reorganize it

differently or whatever. | think that would be

somet hing that you m ght --

MR. GETTE: There is certainly no magic to

the four teanms and their issues being the structure

that we use. W used it initially here because it

was kind of in people's mind. W had just gotten

done with it, it seened to be a way to quickly break

the issues into sonme manageabl e chunks for the

regi onal sessions that we're hol ding over the next

week and a half, we're not splitting the issues up at

all. | mean, those are going to be nore open
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Sessi ons.

So there's nothing magic to those four

groups of issues. You know, if they do seemto be a

useful way to divide the regs up into nore workabl e

chunks, great. |If there are other ways to break them

up that works better, you know, let's hear about that

as wel | .

Lauri e?

M5. QUARLES: Could you comment on what

you see, assum ng that there was some consensus t hat

was reached through some process, whatever that

process was, would you then anticipate doing sone

sort of draft reg to substitute for a certain section

or a larger section which would then have to go

t hrough the normal regulatory process in ternms of

proposed? And am | m sunderstandi ng what the

regul ati ons say now that any changes in the regs

requi re negotiation and so how do you sort of

reconcil e those two processes? | nean, is there a

way to broaden it to sort of look at the big picture

phil osophically of what you want to do? Because

think you need to do that before you then tackle the



10

11

12

13

14

15

16

17

18

19

20

21

22

234

i ndi vidual pieces. But then decide howto prioritize

and then set up anot her negotiation

I don't see how you can really get around

that the way | read the statute. And so | just want

to throw that out for coment.

MR GETTE: | nmean, you raise a good

question that I'mnot sure we have the answer to.

mean, from my perspective we haven't had a | ot of

detail ed conversations, but it does seemlike any new

regulations in Title IV have to go through negoti at ed

rul emaki ng. That being said, when you put things

into a negotiated rul emaki ng context, | think you

inevitably start to shade the way peopl e approach it

and I think it's maybe a little |l ess constructive.

If nothing else it puts a tineline on it, you know,

that's very strict in getting things published by

certain dates and yet that reality is there.

Sois it that our first step is some sort

of review process that then filters down in to

speci fic recomendati ons that are taken through

REGNEG, do we -- you know, do we have sonme chunks

that we know are high enough priority that they go
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right into REGNEG while we work on some ot her areas?

You know, your question in ny mnd raises ten nore

which we need to answer. So it is sonething we need

to think about and consider as we develop this

process.

M5. RYANN And, Jim in terns of the

timeline, I'll restate sort of the earlier statenent

about we need sone early victories.

MR CGETTE: \Where was | when you nade

that? Was | here?

[ Laught er. ]

MR GETTE: You want sone early victories.

M5. RYAN. No, getting back to the fact

that we've been through it on several occasions and

so | guess | was reading the provisions in the

anendment not only to address historical concerns,

but also to address at | east on the | ender the

guar ant ee agency side the substantial and deep cuts

that were enacted | ast sumer that there would be a

regulatory reforminitiative in order alleviate the

burden and then mtigate sonme of those risks. And

so, you know, we woul d be | ooking for sone broad
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sweeping regulatory reforminitiatives in some key

areas that have sone substantive effect on the

programrather than, you know, a few things around

t he edge.

MR GETTE: | think that -- | nean, | hear

what you're saying and | think it's -- it depends in

| arge part upon how we devel op this process as to how

deep we can go and how neani ngful the change will be

to people.

Clearly, ultimately having to do this in

t he negoti ated rul enaki ng context, | think negoti ated

rul emaki ng by definition creates a situation where

you have nore increnmental change because of the

attenpt to bring together an entire conmunity and

nmove forward all together. So there is that aspect

to keep in mnd no matter how neani ngful and

substantial we would |ike the change to be whet her

you know, the process we have will ultimately all ow

it or not, I don't know But, you know, naybe we'll

come up with such great ideas that everybody will

just junp on the bandwagon. But that's sonmething to

keep in mnd as we try and push this process forward.
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O her substantive issues or regulatory

comments? |'mstarting to sense a kind of tiredness

for people who have been here all day and I'm not

sure whether there are any nore issues out there.

So, this is kind of a last call for issues you would

like to put on the agenda as we begin this process.

And as we've said before, renmenber this won't be your

| ast opportunity, but if you' ve got them please

let's get themout so we can start the process

rolling.

M5. SMTH  Could |I ask Sheila, or maybe

you, Jim whoever, from Goup | and when you

recommended sonme work -- one of our work groups to

come up with sone specific big chunks of regulation

t hat needed revision in a broader sense who you woul d

envi si on being on these work groups, what kind of

peopl e?

MR, GETTE: Yeah, it's probably not fair
to lend that suggestion -- Larry, was that your
specifically -- I think to all of teamone. |

certainly think it's a reasonabl e suggestion, but

since Larry, | think it was his idea, I'll let him
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talk about it alittle bit and how he saw it worki ng.

MR, ZAGLANI CZNY: Wbuldn't you know it's

me, right, Pat?

No, | think there was a little bit of

frustration on nmy part and certainly a wish that we

carry forward with sone progress. And | chall enge

the industry to conme up, rather than to ask the

Department what was on the their views, | challenge

the industry to come up with their own

recomendati ons and | suggested that one way to do it

is to nove the process along is to develop a work

group or several work groups to go after all the

i ssues that these groups would be broadly

representative, but at the same tinme manageable. And

that it not be just an industry-related group, but

that others that had interest |ike students financial

aid adm nistrators and institutions participate too

in sone way.

| assunme that process would lend itself to

this group and then the others.

M5. SMTH  One exanple that we saw during
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NEGREG i s even though we technically had all these --

you know, all these officially appointed people on

NEGREG when they got to sone issues and you wanted to

have a work group wi thin NEGREG people just self

sel ected who was really interested in doing it. |

guess the nobst noteworthy that | renenber is that

huge work group on the return of Title IV aid which |

guess Jimdidn't get to experience, but which I'm

sure Jeff remenbers every nmonment of. And, you know,

they seenmed to me -- | didn't sit inonit, but it

seened to ne they worked hard and stayed | ate and

there was no actual mayhemin the group or sonething

like that so that the work group may not have to be

as rigidly constituted as in Larry's fornulation as

t he NEGREG groups were in a sense.

MR, CGETTE: Final conmments, suggestions,

guesti ons?

MR GREGORY: Sorry | came in alittle bit

late. Is this the last chance to just offers

suggestions or issues for the day?

MR, GETTE: Yeah, | think we'll probably

wrap up after these.
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MR, GREGORY: kay. Geat. Just real

qui ck, ny nane is John Gegory, |'mwth NAFSA

Associ ation of International Educators, and our issue

is basically the regulatory interpretation. | guess

it speaks to issue nunber two on the five point

guestions and it has to deal with 34 CFR 600.9 which

is witten agreenments or consortium contractua

agreements. And we have just two main issues

regarding the interpretation. One is broadly -- this

basically relates to study of ROD and our concerns

wi th enhancing it and inproving opportunities for

study abroad. And one of themis just to expand the

interpretation that the Departnent has, | guess, cone

up with thus far to expand the definition of witten

agreenments beyond soci al and contractual agreenents.

And it's just our belief that broadening our

flexibility will enable nore study abroad prograns

and students to study abroad.

Rel ated to that is Section A and B of that

particul ar section. Related to that is third -- for

| ack of a better term third-party providers of study

abroad -- excuse ne, of higher education through
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study abroad and a change or an interpretation that

woul d al  ow such providers to better participate in

the process via witten agreenents.

I am ki nd of speaking on behal f of sone of

our nenbers so I'mnot as well versed as | would |ike

to be in all the issues, but those are the -- the

essential issues that we are kind of bringing to the

table. It's just our view that an expansion or a

nore broad interpretation of those two things would

be hel pful for the study of broad conmunity. So I'l

open that up to any questions or conments.

MR GETTE: Any with ideas about

contractual and consortium agreenents? Maureen?

M5. BUDETTI: Yes, what are the other

types of agreenent?

MR GREGORY: Well, we have tal ked to

NASFA, | don't know the NASFA representative here,

and also the to Departnent a little bit about that

there needs to be a structure. But things |ike

menor anduns of under st andi ng or nenor anduns of

agreement is just not a formal contractual or

consortium agreenent, that there are other types that
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can suffice, at least that's our belief in |ooking at

the particul ar regul ation

We're not out for taking away the

structure that exists, but just providing nore

flexibility trying to establish sonme different

options. And this relates also to the student

financial aid handbook and its definition in Chapter

9 of consortium and contractual agreenents.

MS. BUDETTI: And the third-party

provi ders, how does that work? Are you talking about

like international |iving or sonething? | mean,

know that's a high school program but --

MR GREGORY: Right. The third-party

providers are nore people that don't provide

everything but classroominstruction. They provide

everyt hing but acadenic instruction because of the

way that the regulation is now witten there is

eligible and ineligible institutions for financial

aid and a lot of that -- it's based on whether you

provi de classroominstruction or not and a | ot of

third-party providers that mght facilitate study

abroad progranms and the like, do alnost virtually
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everything but provide that instruction. And so they

are the link really between sonetinmes the overseas

school and the hone institution here internationa

Uni ted St ates.

MR GETTE: Oher final thoughts,

suggesti ons?

[ No response.]

MR CGETTE: Ckay. Well, thank you all for

attendi ng. Rem nder to those who have program

institutional or student eligibility issues, tonorrow

sessions in the norning and afternoon right here in

this | ocation.

And sonebody tell Nancy she doesn't have

to bring her own cookies again, that we'll have

cof f ee agai n.

[ Wher eupon, at 3:27 p.m, the neeting was

adjourned to be reconvened on Tuesday, October 14,

1999 at 8:30 a.m]
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