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Introduction

Section 9401 of the Elementary and Secondary Education Act of 1965 (ESEA), as amended by the No Child Left Behind Act of 2001 (NCLB), authorizes the Secretary of Education to grant waivers of ESEA requirements to State educational agencies (SEAs), local educational agencies (LEAs), Indian tribes, and schools in order to assist them in increasing the quality of instruction for students and improving student academic achievement.  The authority applies generally to all statutory or regulatory requirements under the ESEA, with certain specified restrictions.  For example, the Secretary may not waive applicable civil rights requirements, prohibitions against using Federal funds to supplant non-Federal funds, or requirements relating to parental participation and involvement or the equitable participation of private school students and teachers. 

The scope of the section 9401 waiver authority is essentially the same as that of section 14401 of the predecessor ESEA, as amended by the Improving America’s Schools Act of 1994 (IASA).  From 1995 through 2000, the Department granted over 500 waivers under the section 14401 waiver authority (59 waivers in 1995, 76 waivers in 1996, 73 waivers in 1997, 127 waivers in 1998, 115 waivers in 1999, and 64 waivers in 2000).  By far, the majority of those waivers related to the within-district targeting provisions under Part A of Title I of the ESEA and the minimum poverty threshold required to implement a schoolwide program.  

Under the section 9401 waiver authority of the current statute, the Department granted one waiver in 2002.  During 2003 and 2004, the Department granted a total of seven substantive programmatic waivers.  In addition, during this period, the Department granted 21 extensions of the period of time for obligating funds and, as part of the application review process for the Indian Education formula grant program, permitted a number of recipients of Indian Education funds to exceed the statutory administrative cost limitation under that program.  

The Department’s first waiver of a new substantive NCLB requirement was granted in August 2005 when it permitted four LEAs in one State to offer supplemental educational services (SES) for the 2005-2006 school year, rather than public school choice, to eligible students in Title I schools in the first year of improvement.  In late 2005, the Department also granted waivers permitting two LEAs to be eligible to become SES providers in the 2005-2006 school year even though these LEAs were identified for improvement.  

In 2006, the Department expanded these two SES-related waiver initiatives.  In the summer of 2006, the Department granted waivers permitting four LEAs to be eligible to become SES providers in the 2006-2007 school year even though they were identified for improvement.  (Two of these LEAs were the same LEAs that received the waiver in 2005.)  The Department also granted waivers to specific LEAs in five States, permitting these LEAs to offer SES during the 2006-2007 school year, rather than public school choice, to eligible students in Title I schools in the first year of improvement.  In addition, in 2006, the Department permitted five States to implement a growth-based accountability model as part of determining adequate yearly progress (AYP).  (For one of these States, the waiver is still conditioned on the State’s receiving approval of its assessment system by the end of the 2006-2007 school year.)  

The section 9401 waiver authority has also been a very useful tool that the Department used to address the educational needs of States and districts as a result of Hurricanes Katrina and Rita.  In 2005 and 2006, the Department granted a total of 18 hurricane-related waivers under the section 9401 waiver authority.  

Specific Waiver Activity

As noted above, the section 9401 waiver requests granted by the Department fall under several categories: (1) hurricane-related waivers; (2) growth model pilots; (3) allowing LEAs to provide SES, rather than public school choice, to eligible students in Title I schools in their first year of improvement; (4) allowing LEAs in need of improvement to be eligible to become SES providers; (5) general programmatic waivers; (6) extensions of the obligation period of fund availability; and (7) allowing recipients of funds under the Indian Education program to charge additional administrative costs to the program.  A detailed list of all the section 9401 waivers that the Department has granted is attached to this report as Appendix A.  Below is a summary of the various categories of section 9401 waivers:

· Hurricanes Katrina and Rita Waivers
The Department used the section 9401 waiver authority to grant 18 hurricane-related waivers in 2005 and 2006.  Of these waivers, eight were granted to Louisiana to help the State address particular needs in light of the disruption and damage caused by the hurricanes.  The waivers included extending the period of time that Louisiana and its LEAs had to obligate ESEA funds; providing greater flexibility on the amount of Title I, Part A, ESEA funds that could be carried over from one year to the next; permitting the State to create a separate subgroup for students displaced by Hurricanes Katrina and Rita for AYP decisions based on assessment data for the 2005-2006 school year; and allowing LEAs in certain parishes to provide SES, rather than public school choice, to eligible students attending Title I schools in their first year of school improvement.  

The Department granted three hurricane-related waivers to Mississippi.  The waivers extended the period of time that Mississippi and its LEAs had to obligate ESEA funds; provided greater flexibility in the use of Educational Technology (Title II, Part D, ESEA) funds; and permitted the State to create a separate subgroup for students displaced by Hurricanes Katrina and Rita for AYP decisions based on assessment data for the 2005-2006 school year.  

Because they were significantly affected by large numbers of displaced students as a result of the hurricanes, five other States – Alabama, Arkansas, Georgia, Tennessee, and Texas – were also granted waivers allowing them to create a separate AYP subgroup for students displaced by the hurricanes.  

The Department also used the special waiver authority in section 105 of the Hurricane Education Recovery Act to help Louisiana and its LEAs meet some of the new challenges that they faced following the hurricanes.  

· Growth Model Pilots
In April 2005, the Secretary announced a “new path for No Child Left Behind” – a set of common-sense principles and approaches to guide States as they measure their progress in meeting the law’s important “bright line” goals.  These goals included assessing all students in grades 3 through 8 and once in high school every year, breaking down results by student subgroup to help close the achievement gap, improving teacher quality, and informing parents of their options in a timely manner.  Above all, the approaches must lead to all students achieving at grade level or better in reading and mathematics by 2014.  

One approach requested by some States was to use growth-based accountability models as part of the AYP determination process.  Growth models track individual student achievement from one year to the next, giving schools credit for student achievement over time.  These models hold promise as reliable and innovative methods to measure student achievement.  In 2005, the Department announced a pilot program for qualified States to request the use of growth-based accountability models so that the fairness and effectiveness of this type of model could be evaluated.  In May 2006, the first two 
States – Tennessee and North Carolina – were approved for the pilot.  The North Carolina pilot was conditioned on the State’s receiving Department approval of its assessment system (as provided for under Title I) by July 1, 2006.  The State met this condition.  

In November of 2006, the Department approved the growth models of three additional States – Delaware, Arkansas, and Florida.  The Arkansas and Florida pilots were conditioned on the States’ receiving Department approval of their assessment systems by the end of the 2006-2007 school year.  Arkansas has met this condition.

The pilots will enable the Department to evaluate rigorously the effectiveness of the growth models.  The Department will be sharing these results with Congress and with other States.

· Allowing LEAs to Provide SES to Eligible Students in Title I Schools in their First Year of Improvement, and Allowing LEAs in Need of Improvement to Be Eligible to Become SES Providers
The provision of supplemental educational services is a critical component of NCLB, giving low-income families real options to obtain free tutoring and other academic enrichment services for their children.  This extra help for students attending schools in need of improvement is a key element of school improvement efforts.  The Department has learned valuable lessons about SES in the first few years of implementation.  Creating and implementing successful SES programs takes coordination and cooperation by States, school districts, providers, and parents.  

The Department recognizes that only a small percentage of eligible students are participating in SES around the country.  In order to increase both the numbers of students receiving SES services and the quality of the services, the Department announced an SES pilot program in 2005 under which approved districts in participating States could provide SES, rather than public school choice, to eligible students in Title I schools in the first year of school improvement.  In August 2005, the Department gave this flexibility to four LEAs in Virginia.  In 2006, the Department extended the Virginia pilot for an additional year, and also expanded the pilot to particular LEAs in four other States – Alaska, Delaware, Indiana, and North Carolina.  Some participating LEAs have chosen to provide both SES and public school choice to students in Title I schools in the first year of school improvement.  The Department hopes to gain valuable information about SES in participating LEAs – information that the Department will share with Congress and also with other States and LEAs to help them improve the quality of SES services.  

The Department has also entered into flexibility agreements with specific LEAs allowing them to be eligible to become SES providers even though the districts are identified for improvement.  In November 2005, the Department entered into such agreements with Boston Public Schools and Chicago Public Schools allowing them to be eligible to become SES providers for the 2005-2006 school year.  The Department extended the participation of these two districts in the SES pilot to the 2006-2007 school year, and expanded the pilot to the Anchorage School District (AK) and Hillsborough County Public Schools (FL) for this period.  

By their terms, these agreements serve several important goals:  increasing the numbers of students receiving SES; ensuring early notice about SES through multiple venues and extended enrollment windows; allowing external organizations reasonable access to school facilities; and providing information on the academic achievement of students receiving SES.  The LEAs will be sharing with the Department examples of effective practices and strategies and the reasons for their effectiveness.  The Department is evaluating these pilots and will provide information that is learned from them to Congress and to States and other LEAs.

· General Programmatic Waivers

Since the date of enactment of NCLB, the Department has granted very few “general programmatic waivers.”  In 2002, the Department granted one section 9401 programmatic waiver that permitted San Diego City Schools to exclude from comparability determinations for school year 2002-2003 supplemental State and local funds that the district spent on a particular program (Blueprint for Student Success) implemented in schools that had less than 50 percent students from low-income families.  In 2003, the Department extended this waiver for one year.  The only other programmatic waiver that the Department granted in 2003 was a waiver of the Title I, Part A, ESEA “125 percent rule” that the Department provided to an Illinois LEA with two high schools.  

During the period 2004 through 2006, the Department granted seven additional general programmatic waivers.  Five of these waivers related to Title I, Part A, ESEA requirements.  The other two waivers were granted to the New York State Education Department to allow that agency to consolidate certain Federal funds that were reserved for State administration even though a majority of the SEA’s resources were not derived from non-Federal sources (which is required by the statute if an SEA is to consolidate these funds).  

· Extensions of the Tydings Period of Fund Availability
Under the section 9401 waiver authority, the Department granted 24 extensions of the period of time during which States and LEAs were permitted to obligate funds.  These extensions did not waive any substantive programmatic requirements.  They simply gave the waiver recipients additional time in which to obligate particular funds.  All but four of these obligation extensions were for funds awarded under the School Renovation program.  Given that funds under that program were used for construction activities and that additional time was required to complete the renovation projects, the Department extended the obligation period for funds awarded under the program.

· Waivers of the Administrative Cost Limitation that Applies to Indian Education Funds

Under the Indian Education formula grant program, recipients are permitted to expend no more than five percent of their grant award on administrative costs.  Many LEAs receive relatively small awards under the program and would have difficulty effectively administering the program if subjected to the five percent administrative cost cap.  As part of their application for funds under the program, LEAs were allowed to request, if needed, a waiver of the five percent limitation.  For fiscal years 2002 through 2005, a number of LEAs received approval of budgets permitting them to expend more than five percent of their funds on administrative costs.

The Department’s Waiver Review Process 

As discussed below, there were differences in the Department’s process for reviewing waivers depending on the nature of the waiver under consideration:

· Hurricanes Katrina and Rita Waivers -- Due to the need to provide flexibility on an 

expedited basis to States and districts affected by Hurricanes Katrina and Rita, the Department reviewed the hurricane-related waivers through a high-level abbreviated waiver review process.  The Department’s Hurricane Response Team consulted frequently with State and local representatives seeking hurricane-related waivers.  Various offices within the Department worked closely with the Department’s Hurricane Response Team in responding to requests for waivers and in making recommendations to the Secretary or the Assistant Secretary for Elementary and Secondary Education.  

· Growth Model Pilots -- Through a letter from the Secretary, the Department 

invited eligible States to participate in a pilot project in which growth models would be used as part of determining whether schools made AYP under Part A of Title I of the ESEA.  The Department used a rigorous peer review process to select participants for the growth model pilots.  To be eligible for peer review, a State’s proposal had to meet seven core principles, such as ensuring that all students are proficient by 2013-2014, accounting for reading and mathematics separately, and assessing students in grades 3 through 8 since at least 2004-2005.  In addition, a State had to be in compliance with fundamental NCLB requirements, such as providing options to parents and ensuring teacher quality.  A panel of nationally recognized experts reviewed and made final recommendations on States’ proposals.  The peer reviewers represented a wide range of perspectives and expertise, from academia to the private sector to State and local and community organizations.  

Detailed information of the growth model process is available on the Department’s Web site at www.ed.gov/policy/elsec/guid/growthmodelguidance.pdf.

· Allowing LEAs to Provide SES to Eligible Students in Title I Schools in their First 
Year of Improvement, and Allowing LEAs in Need of Improvement to Be Eligible to Become SES Providers -- A State and its LEAs seeking to provide SES, rather than public school choice, to eligible students in Title I schools in the first year of improvement had to comply with specific conditions in a flexibility agreement.  These conditions are detailed on the Department’s Web site at http://www.ed.gov/policy/elsec/guid/
stateletters/ses/state-enclosure.html.  

LEAs in improvement seeking to participate in the pilot that allows them to be eligible to become SES providers also had to comply with specific conditions in a flexibility agreement, as detailed on the Department’s Web site at 
guid/stateletters/ses/enclosure.html" 

http://www.ed.gov/policy/elsec/

guid/stateletters/ses/enclosure.html
.  A description of this pilot is detailed on the Department’s Web site at http://www.ed.gov/nclb/choice/help/sespilot-2006.html.  

Department staff worked intensively with States and LEAs seeking these flexibility agreements to ensure that all of the conditions were met.  The Secretary made the final decisions on the requests.
· General Programmatic Waivers and Extensions of the Obligation Period of Fund 

Availability -- The Department considered these “traditional” waiver requests under the process that was developed for the review of IASA waivers.  Incoming waiver requests were assigned to the appropriate program office responsible for administering the program covered by the waiver.  Program staff conducted a review of each request, seeking additional information from the waiver applicant as needed, and the Assistant Secretary for Elementary and Secondary Education made a determination regarding the request.  

· Allowing Recipients of Funds under the Indian Education Program to Charge 
Additional Administrative Costs to the Program -- As part of the application review process for the Indian Education Formula Grant program, applicants were allowed to request, if needed, waivers of the administrative cost limitation in section 7115(d) of the ESEA.  The Department approved a number of applications containing these requests.  There was not an independent review of these waiver requests.  

Conclusion

During the early implementation of NCLB, the Department granted few substantive waivers under the waiver authority in section 9401 of the ESEA.  Recently, the section 9401 waiver authority has been a useful tool in helping the Department respond to the needs of States and LEAs affected by Hurricanes Katrina and Rita.  In addition, the Department has granted waivers for the purpose of evaluating pilot programs around a few key issues – namely, the growth model pilots and the two different types of SES pilots described in this report.  The waiver authority has also been helpful in addressing some administrative issues that States and LEAs have faced in implementing particular Federal programs.  

To the extent such data is available, the Department’s future waiver reports will provide information on the impact that the waivers have had on teaching and learning.  In particular, the Department is hopeful that the growth model and SES pilots will provide valuable information about student achievement under these flexibility initiatives.  
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