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Introduction

Section 9401 of the Elementary and Secondary Education Act of 1965 (ESEA), as amended by the No Child Left Behind Act of 2001 (NCLB), authorizes the Secretary of Education to grant waivers of ESEA requirements to State educational agencies (SEAs), local educational agencies (LEAs), Indian tribes, and schools in order to assist them in increasing the quality of instruction for students and improving student academic achievement.  The authority applies generally to all statutory or regulatory requirements under the ESEA, with certain specified restrictions.  For example, the Secretary may not waive applicable civil rights requirements, prohibitions against using Federal funds to supplant non-Federal funds, or requirements relating to parental participation and involvement or the equitable participation of private school students and teachers.  This report, submitted pursuant to section 9401(e)(4) of the ESEA, provides information on waivers that the Department granted during calendar year 2007.  

In 2007, the Department granted a total of 35 waivers under the section 9401 waiver authority.  The waivers granted were as follows: (1) four waivers related to Hurricanes Katrina and Rita; (2) four waivers allowing States to use growth models in making Title I, Part A adequate yearly progress (AYP) determinations; (3) four waivers allowing LEAs in need of improvement to be eligible to apply to their SEA to become SES providers; (4) four waivers allowing LEAs to provide supplemental educational services (SES) rather than public school choice to eligible students attending schools that receive funding under Title I, Part A (Title I schools) and are in the first year of school improvement; (5) two substitute assessment waivers; (6) one waiver of the notification requirements regarding public school choice under Title I, Part A; (7) one waiver of the eligibility requirements for Title I, Part A schoolwide programs; (8) one Title I, Part A within-district allocation waiver; (9) one transferability waiver; and (10) thirteen waivers allowing recipients of funds under the Indian Education formula grant program to charge additional administrative costs to the program.  

Specific Waiver Activity

The Federal Register notice detailing all the section 9401 waivers that the Department granted during calendar year 2007 is attached to this report as Appendix A.  Below is a summary of the various categories of section 9401 waivers:

· Hurricanes Katrina and Rita Waivers
The Department used the section 9401 waiver authority to grant four hurricane-related waivers in 2007.  Louisiana received a waiver of section 421(b) of the General Education Provisions Act to extend for one year the time available to obligate all fiscal year 2005 ESEA funds that were scheduled to expire on September 30, 2007.  This waiver was granted because of delays in starting programs caused by disruptions related to Hurricanes Katrina and Rita.  

Mississippi received a similar waiver that extended through September 30, 2008, the period of availability of fiscal year 2005 Title I, Part A funds reserved for school improvement activities.  The extension was needed not only because of disruptions due to the hurricanes, but also because of delays that occurred as the State prepared an amendment for distributing school improvement funds under its consolidated plan.  With this waiver, $400,000 in Title I, Part A funds remains available for one additional year, helping Mississippi meet a significant need for school improvement assistance.  

The Department also granted Louisiana and Mississippi a waiver of the provision (in section 1127(b) of the ESEA) allowing States to waive only once every three years the 15 percent carryover limitation.  These two waivers applied to FY 2005 and 2006 funds and were granted to provide flexibility to LEAs that were not able to obligate all of their Title I, Part A funds during the first year of their availability because of hurricane-related delays. 

· Growth Model Pilots
In 2007, the Department granted growth model waivers to four States – Alaska, Arizona, Iowa, and Ohio.  

These waivers allow States to use growth-based accountability models as part of the process of determining AYP.  Growth models track individual student achievement from one year to the next, giving schools credit for student achievement over time.  Ohio’s approval was conditioned upon the State’s adoption of a uniform minimum group size for all students in the State, including students with disabilities and limited English proficient students.  Ohio was not able to satisfy this condition and, consequently, did not implement its growth model in AYP calculations.

The Department has launched an evaluation of the impact of the growth model pilots on AYP determinations. 

· Allowing LEAs in Need of Improvement to Be Eligible to Apply to Their SEA to Become SES Providers
In 2007, the Department entered into flexibility agreements with four LEAs – the Anchorage School District, Boston Public Schools, Chicago Public Schools, and Hillsborough County Public Schools (Florida) – permitting these LEAs to apply to their respective SEA to become providers of SES to eligible students during the 2007-2008 school year even though the LEAs were identified for improvement.  These waivers build upon the SES pilot waivers granted in prior years.  The Department is currently conducting an evaluation of the impact of these waivers on student achievement.

· Allowing LEAs to Provide SES Rather Than Public School Choice to Eligible Students in Title I Schools in the First Year of School Improvement
In 2007, the Department granted waivers that allowed specific LEAs in four States – Alaska, Indiana, North Carolina, and Virginia – to provide SES, rather than school choice, to eligible students in Title I schools in the first year of school improvement for the 2007-2008 school year.  The provision of supplemental educational services is a critical component of NCLB, giving low-income families real options to obtain free tutoring and other academic enrichment services for their children.  These waivers were granted in exchange for a commitment to increase participation in SES and improve collection of data on the impact of SES.  

· Substitute Assessment Waivers

NCLB requires high-quality academic assessments, accountability systems, and teacher preparation and training aligned with challenging State academic standards so that students, teachers, parents, and administrators can measure progress against common expectations for students’ academic achievement.  During 2007, the Department granted two substitute assessment waivers permitting Maryland and Virginia to use the results of the Advanced Placement and International Baccalaureate assessments, through the 2009-2010 school year, as substitutes for the high school end-of-year course assessments for purposes of determining AYP.  While acknowledging that these tests are not aligned with the State’s grade-level academic content and achievement standards, both Virginia and Maryland provided evidence that the AP and IB courses and assessments met and exceeded the State’s standards and, thus, that each State was providing a more challenging requirement for a small portion of advanced students who, through illness or because the student entered the State after the tested grade, did not take the high school end-of-course assessments.  The Department determined that in Virginia and Maryland, these assessments provide accurate and valid information for holding districts and schools accountable for student achievement against State standards. 

· Public School Choice Notification Waiver

As a result of actions Pinellas County Schools, Florida, was required to take under a desegregation order and related court orders, the Department waived the requirement that the LEA identify two or more specific schools to which parents may transfer their children under the public school choice provisions of Title I, Part A.  This waiver covers school year 2007 – 2008.  
· Schoolwide Eligibility and Title I Within-District Allocation Waivers

The Department granted one schoolwide eligibility waiver that permitted a middle school in Bismarck, North Dakota, to implement a schoolwide program even though less than 40 percent of its students were from low-income families.  The school, which had a 33 percent poverty rate, had undergone the planning necessary to implement a schoolwide program and developed a comprehensive plan to raise the student academic achievement of all students.  

In addition, the Department granted a waiver that allowed two elementary schools in Keene, New Hampshire, to remain eligible for Title I, Part A services even though they fell slightly below the eligible district-wide poverty rate.  Over the past four years these two schools (along with a third school) have moved in and out of eligibility for Title I because a small number of children have moved.  Although the poverty percentages for these schools have changed slightly and affected their eligibility for Title I, the needs of their at-risk students have remained consistent.  The waiver helped ensure continuity of Title I services to at-risk students in the schools.

· Transferability waiver
The Department granted a waiver that permitted Jefferson County Public Schools, Kentucky, to continue to transfer up to 30 percent of certain Federal funds to its allocation under Part A of Title V in order to support its high school dropout prevention program, even though the district had been identified for corrective action.  The waiver allows the LEA to enhance its Title V allocation so that it can continue to implement specific strategies to reduce the number of students who drop out of high school. 

· Waivers of the Administrative Cost Limitation that Applies to Indian Education Funds

Under the Indian Education formula grant program, recipients are permitted to expend no more than five percent of their grant award on administrative costs.  Some LEAs that receive relatively small awards under the program would have difficulty effectively administering the program if subjected to the five percent administrative cost cap.  As part of their application for funds under the program, LEAs were allowed to request, if needed, a waiver of the five percent limitation.  In 2007, the Department granted waivers of the administrative cost limitation applicable to the Indian Education formula grant program to thirteen school districts. 

The Department permits grantees to receive waivers of the five percent cap if they can demonstrate that such a waiver will (1) increase the quality of instruction for students, and (2) improve the academic achievement of Indian students.  The waivers granted by the Department during 2007 allow the thirteen recipients to spend between 6.5 percent and 19 percent, with an overall average of 11.68 percent, for administration.  

Conclusion

The Department granted relatively few ESEA section 9401 waivers in 2007.  We recognize that these waivers can serve as useful tools in facilitating State and local efforts to raise student academic achievement.  While it is often very difficult to measure the precise impact that particular waivers have on student academic achievement, we believe that they provide States and districts with needed flexibility by removing, under particular circumstances, specific statutory or regulatory impediments to State or local education reform efforts.  As noted above, the Department is conducting evaluations of the impact of the growth model and SES pilot waivers on student academic achievement and, once data are available, will include this information in future reports.
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