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student aid programs. That
interpretation would be contrary to
statutory intent.

Changes: We have revised § 694.11 to
reflect the 1999 regulation, with the
addition of a provision for exceptional
circumstances.

Cost of Attendance (§ 694.11(a)(2))

Comments: Two commenters
suggested that, in determining a
student’s financial aid package, the
regulation should state that the total
assistance provided under Title IV
should not exceed the student’s unmet
need, not the student’s cost of
attendance. The commenters suggested
that this would conform the GEAR UP
regulation to other Title IV regulations.

Discussion: Some Title IV regulations
specify cost of attendance and some
unmet need, depending on the
underlying statute. In this case, cost of
attendance is specified in the statute
(section 404E(c)), allowing GEAR UP
funds to be used to replace expected
family contribution (EFC). This will
permit GEAR UP students to carry a
reduced loan burden where otherwise
they may have been forced to borrow to
meet their EFC.

Changes: None.

Master Calendar

Comments: Two commenters noted
that even though the GEAR UP
regulations were subject to the
negotiated rulemaking process, they will
be published in final form past the
November 1 deadline for regulations
subject to the Master Calendar
provisions in the law. The commenters
questioned whether or not these
regulations can take effect before July 1,
2001.

Discussion: The Master Calendar
provisions in section 482 of the Higher
Education Act (HEA) apply only to the
student financial assistance programs.
While the Congress has amended
section 482 several times to clarify that
the scope of the provisions is sweeping
with regard to those programs, it has not
expanded the scope to encompass the
discretionary grant programs in Title IV
of the HEA. The paragraph establishing
a regulatory deadline of “November 1
prior to the start of the award year”
makes clear in particular that the
deadline could not apply to the
discretionary grant programs, which
unlike the student financial assistance
programs do not operate on an “award
year” basis. In contrast, the statute
prescribing negotiated rulemaking,
section 492 of the HEA, clearly applies
to all Title IV programs.

Changes: None.

Mandatory Priority (§ 694.15)

Comments: None.

Discussion: While the statutory
provisions reflected in § 694.15, as
proposed in the NPRM, are still
applicable, we do not believe that as a
practical matter the priority will arise,
since States eligible for the priority have
received Gear Up grants.

Changes: Section 694.15, as proposed
in the NPRM, has been removed.

Executive Order 12866

We have reviewed these final
regulations in accordance with
Executive Order 12866. Under the terms
of the order we have assessed the
potential costs and benefits of this
regulatory action.

The potential costs associated with
the final regulations are those we have
determined to be necessary for
administering this program effectively
and efficiently.

In assessing the potential costs and
benefits—both quantitative and
qualitative—of these final regulations,
we have determined that the benefits of
the regulations justify the costs.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

We discussed the potential costs and
benefits of these final regulations in the
preamble to the NPRM under the
following headings: Executive Order
12866; Summary of Potential Costs and
Benefits (64 FR 71560-71561).

Paperwork Reduction Act of 1995

The Paperwork Reduction Act of 1995
does not require you to respond to a
collection of information unless it
displays a valid OMB control number.
We display the valid OMB control
number assigned to the collection of
information in these final regulations at
the end of the affected section of the
regulations.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79.
The objective of the Executive Order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance.

In accordance with the order, we
intend this document to provide early
notification of the Department’s specific
plans and actions for this program.

Assessment of Educational Impact

In the NPRM we requested comments
on whether the proposed regulations
would require transmission of
information that any other agency or
authority of the United States gathers or
makes available.

Based on the response to the NPRM
and on our review, we have determined
that these final regulations do not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.
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documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
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http://ocfo.ed.gov/fedreg.htm

http://www.ed.gov/news.html

http://www.ed.gov/legislation/HEA/
rulemaking

To use the PDF you must have the
Adobe Acrobat Reader Program with
Search, which is available free at the
first of the previous sites. If you have
questions about using the PDF, call the
U.S. Government Printing Office (GPO),
toll free, at 1-888—293—-6498; or in the
Washington, DC area at (202) 512—1530.
Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
access at: http://www.access.gpo.gov/nara/
index.html
(Catalog of Federal Domestic Assistance
Number does not apply.)

Program Authority: 20 U.S.C. 1070a-21.

List of Subjects in 34 CFR Part 694

Colleges and universities, Elementary
and secondary education, Grant
programs—education, Reporting and
recordkeeping requirements, Student
aid.

Dated: April 6, 2000.
A. Lee Frischler,
Assistant Secretary, Office of Postsecondary
Education.

For the reasons discussed in the
preamble, the Secretary amends title 34
of the Code of Federal Regulations by
revising part 694 to read as follows:

PART 694—GAINING EARLY
AWARENESS AND READINESS FOR
UNDERGRADUATE PROGRAMS
(GEAR UP)

Sec.
694.1 What is the maximum amount that
the Secretary may award each fiscal year
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to a Partnership or a State under this
program?

694.2 Which students must a Partnership,
or a State that chooses to use the cohort
approach in its project, serve under the
program’s early intervention component?

694.3 What are the requirements for a
cohort?

694.4 Which students must a State or
Partnership serve when there are
changes in the cohort?

694.5 What requirements must be met by a
Partnership or State that chooses to
provide services to private school
students under the program’s early
intervention component?

694.6 Who may provide GEAR UP services
to students attending private schools?

694.7 What are the matching requirements
for a GEAR UP Partnership?

694.8 What are the requirements that a
Partnership must meet in designating a
fiscal agent for its project under this
program?

694.9 What is the maximum indirect cost
rate for an agency of a State or local
government?

694.10 What are the requirements for
awards under the program’s scholarship
component under section 404E of the
HEA?

694.11 Under what conditions may a
Partnership that does not participate in
the GEAR UP scholarship component
under section 404E of the HEA provide
financial assistance for postsecondary
education to students under the GEAR
UP early intervention component?

694.12 How does a State determine which
State agency will apply for, and
administer, a State grant under this
program?

694.13 What requirements must be met by
a Partnership or State participating in
GEAR UP with respect to 21st Century
Scholarship Certificates?

694.14 What requirements apply to a State
that served students under the National
Early Intervention Scholarship and
Partnership program (NEISP) and that
receives a GEAR UP grant?

694.15 What priorities may the Secretary
establish for a GEAR UP grant?

Authority: 20 U.S.C. 1070a-21 to 1070a—
28.

§694.1 What is the maximum amount that
the Secretary may award each fiscal year to
a Partnership or a State under this
program?

(a) Partnership grants. The maximum
amount that the Secretary may award
each fiscal year for a GEAR UP
Partnership grant is calculated by
multiplying—

(1) $800; by

(2) The number of students the
Partnership proposes to serve that year,
as stated in the Partnership’s plan.

(b) State grants. The Secretary
establishes the maximum amount that
may be awarded each fiscal year for a
GEAR UP State grant in a notice
published in the Federal Register.

(Authority: 20 U.S.C. 1070a—23)

8§694.2 Which students must a
Partnership, or a State that chooses to use
the cohort approach in its project, serve
under the program’s early intervention
component?

A Partnership, or a State that chooses
to use a cohort approach in its GEAR UP
early intervention component, must,
except as provided in § 694.4—

(a) Provide services to at least one
entire grade level (cohort) of students
(subject to § 694.3(b)) beginning not
later than the 7th grade;

(b) Ensure that supplemental
appropriate services are targeted to the
students with the greatest needs; and

(c) Ensure that services are provided
through the 12th grade to those
students.

(Authority: 20 U.S.C. 1070a—22)

§694.3 What are the requirements for a
cohort?

(a) In general. Each cohort to be
served by a Partnership or State must be
from a participating school—

(1) That has a 7th grade; and

(2) In which at least 50 percent of the
students are eligible for free or reduced-
price lunch under the National School
Lunch Act; or

(b) Public housing exception. If the
Partnership or State determines it would
promote program effectiveness, a cohort
may consist of all of the students in a
particular grade level at one or more
participating schools who reside in
public housing, as defined in section
3(b)(1) of the United States Housing Act
of 1937.

(Authority: 20 U.S.C. 1070a—22)

8694.4 Which students must a State or
Partnership serve when there are changes
in the cohort?

(a) At the school where the cohort
began. A Partnership or State must
serve, as part of the cohort, any
additional students who—

(1) Are at the grade level of the
students in the cohort; and

(2) Begin attending the participating
school at which the cohort began to
receive GEAR UP services.

(b) At a subsequent participating
school. If not all of the students in the
cohort attend the same school after the
cohort completes the last grade level
offered by the school at which the
cohort began to receive GEAR UP
services, a Partnership or a State—

(1) May continue to provide GEAR UP
services to all students in the cohort;
and

(2) Must continue to provide GEAR
UP services to at least those students in
the cohort that attend participating

schools that enroll a substantial majority
of the students in the cohort.

(Authority: 20 U.S.C. 1070-a22)

§694.5 What requirements must be met by
a Partnership or State that chooses to
provide services to private school students
under the program'’s early intervention
component?

(a) Secular, neutral, and
nonideological services or benefits.
Educational services or other benefits,
including materials and equipment,
provided under GEAR UP by a
Partnership or State that chooses to
provide those services or benefits to
students attending private schools, must
be secular, neutral, and nonideological.

(b) Control of funds. In the case of a
Partnership or State that chooses to
provide services under GEAR UP to
students attending private schools, the
fiscal agent (in the case of a Partnership)
or a State agency (in the case of a State)
must—

(1) Control the funds used to provide
services under GEAR UP to those
students;

(2) Hold title to materials, equipment,
and property purchased with GEAR UP
funds for GEAR UP program uses and
purposes related to those students; and

(3) Administer those GEAR UP funds
and property.

(Authority: 20 U.S.C. 1070a—21 to 1070a—28)

§694.6 Who may provide GEAR UP
services to students attending private
schools?

(a) GEAR UP services to students
attending private schools must be
provided—

(1) By employees of a public agency;
or

(2) Through contract by the public
agency with an individual, association,
agency, or organization.

(b) In providing GEAR UP services to
students attending private schools, the
employee, individual, association,
agency, or organization must be
independent of the private school that
the students attend, and of any religious
organization affiliated with the school,
and that employment or contract must
be under the control and supervision of
the public agency.

(c) Federal funds used to provide
GEAR UP services to students attending
private schools may not be commingled
with non-Federal funds.

(Authority: 1070a—21 to 1070a—28)
§694.7 What are the matching
requirements for a GEAR UP Partnership?

(a) In general. A Partnership must—
(1) State in its application the
percentage of the cost of the GEAR UP
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project the Partnership will provide for
each year from non-Federal funds,
subject to the requirements in paragraph
(b) of this section; and

(2) Comply with the matching
percentage stated in its application for
each year of the project period.

(b) Matching requirements.

(1) Except as provided in paragraph
(b)(2) of this section, the non-Federal
share of the cost of the GEAR UP project
must be not less than 50 percent of the
total cost over the project period.

(2) A Partnership that has three or
fewer institutions of higher education as
members may provide less than 50
percent, but not less than 30 percent, of
the total cost over the project period if
it includes—

(i) A fiscal agent that is eligible to
receive funds under Title V, or Part B
of Title III, or section 316 or 317 of the
HEA, or a local educational agency;

(ii) Only participating schools with a
7th grade in which at least 75 percent
of the students are eligible for free or
reduced-price lunch under the National
School Lunch Act; and

(iii) Only local educational agencies
in which at least 50 percent of the
students enrolled are eligible for free or
reduced-price lunch under the National
School Lunch Act.

(3) The non-Federal share of the cost
of a GEAR UP project may be provided
in cash or in-kind.

(Authority: 20 U.S.C. 1070a-23)

§694.8 What are the requirements that a
Partnership must meet in designating a
fiscal agent for its project under this
program?

Although any member of a
Partnership may organize the project, a
Partnership must designate as the fiscal
agent for its project under GEAR UP—

(a) A local educational agency; or

(b) An institution of higher education
that is not pervasively sectarian.

(Authority: 20 U.S.C. 1070a-22)

§694.9 What is the maximum indirect cost
rate for an agency of a State or local
government?

Notwithstanding 34 CFR 75.560—
75.562 and 34 CFR 80.22, the maximum
indirect cost rate that an agency of a
State or local government receiving
funds under GEAR UP may use to
charge indirect costs to these funds is
the lesser of—

(a) The rate established by the
negotiated indirect cost agreement; or

(b) Eight percent of a modified total
direct cost base.

(Authority: 20 U.S.C. 1070a—21 to 1070a—28)

§694.10 What are the requirements for
awards under the program'’s scholarship
component under section 404E of the HEA?

(a) Amount of scholarship. (1) Except
as provided in paragraph (a)(2) of this
section, the amount of a scholarship
awarded under section 404E of the HEA
must be at least the lesser of—

(i) 75 percent of the average cost of
attendance, as determined under section
472 of the HEA, for in-State students in
4-year programs of instruction at public
institutions of higher education in the
State; or

(ii) The maximum Federal Pell Grant
award funded for the award year in
which the scholarship will be awarded.

(2) If a student who is awarded a
GEAR UP scholarship attends an
institution on a less than full-time basis
during any award year, the State or
Partnership awarding the GEAR UP
scholarship may reduce the scholarship
amount, but in no case shall the
percentage reduction in the scholarship
be greater than the percentage reduction
in tuition and fees charged to that
student.

(b) Pell Grant recipient priority. A
State, or a Partnership that chooses to
participate in the scholarship
component under section 404E of the
HEA in its GEAR UP project—

(1) Must award GEAR UP
scholarships first to students who will
receive, or are eligible to receive, a
Federal Pell Grant during the award
year in which the GEAR UP scholarship
is being awarded and who are eligible
for a GEAR UP scholarship under the
eligibility requirements in section
404E(d) of the HEA; and

(2) May, if GEAR UP scholarship
funds remain after awarding
scholarships to students under
paragraph (b)(1) of this section, award
GEAR UP scholarships to other eligible
students (who will not receive a Federal
Pell Grant) after considering the need of
those students for GEAR UP
scholarships.

(c) Cost of attendance. A GEAR UP
scholarship, in combination with other
student financial assistance awarded
under any title IV HEA program and any
other grant or scholarship assistance,
may not exceed the student’s cost of
attendance.

(d) Continuation scholarships. A
State, or a Partnership that chooses to
participate in the scholarship
component in accordance with section
404E of the HEA in its GEAR UP project,
must award continuation scholarships
in successive award years to each
student who received an initial
scholarship and who continues to be
eligible for a scholarship.

(e) Order of Scholarships. (1) In
general. Notwithstanding 34 CFR 673.5,
in awarding GEAR UP scholarships, a
State or Partnership must ensure that,
for each recipient of a scholarship under
this part who is eligible for and
receiving other postsecondary student
financial assistance, a Federal Pell
Grant, if applicable, be awarded first,
any other public or private grants,
scholarships, or tuition discounts be
awarded second, a GEAR UP
scholarship be awarded third, and then
any other financial assistance, such as
loans or work-study, be awarded.

(2) Exception. Notwithstanding
paragraph (e)(1) of this section, a State
or Partnership is not required to ensure
that a GEAR UP scholarship recipient’s
financial aid be awarded in the order set
forth in paragraph (e)(1) only if—

(i) It determines and documents in
writing that there are exceptional
circumstances related to the GEAR UP
student’s aid that are unique to that
GEAR UP student;

(ii) It documents and maintains in the
GEAR UP student’s file the modification
that was made to the GEAR UP student’s
award package and the reason for the
modification; and

(iii) It provides written notification to
the GEAR UP student of the reason for
and the specific modification that was
made to the package.

(Authority: 20 U.S.C. 1070a-25)

§694.11 Under what conditions may a
Partnership that does not participate in the
GEAR UP scholarship component under
section 404E of the HEA provide financial
assistance for postsecondary education to
students under the GEAR UP early
intervention component?

A GEAR UP Partnership that does not
participate in the GEAR UP scholarship
component may provide financial
assistance for postsecondary education,
either with funds under this chapter,
(Under Chapter 2 of subpart 2 of Part A
of Title IV of the HEA,) or with non-
Federal funds used to comply with the
matching requirement, to students who
participate in the early intervention
component of GEAR UP if—

(a) The financial assistance is directly
related to, and in support of, other
activities of the Partnership under the
early intervention component of GEAR
UP; and

(b) It complies with the requirements
in §694.10.

(Authority: 20 U.S.C. 1070a-21 to 1070a—28)

§694.12 How does a State determine
which State agency will apply for, and
administer, a State grant under this
program?

The Governor of a State must
designate which State agency applies
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for, and administers, a State grant under
GEAR UP.

(Authority: 20 U.S.C. 1070a-21 to 1070a—28)

§694.13 What requirements must be met
by a Partnership or State participating in
GEAR UP with respect to 21st Century
Scholarship Certificates?

(a) A State or Partnership must
provide, in accordance with procedures
the Secretary may specify, a 21st
Century Scholar Certificate from the
Secretary to each student participating
in the early intervention component of
its GEAR UP project.

(b) 21st Century Scholarship
Certificates must be personalized and
indicate the amount of Federal financial
aid for college that a student may be
eligible to receive.

(Authority: 20 U.S.C. 1070a—26)

§694.14 What requirements apply to a
State that served students under the
National Early Intervention Scholarship and
Partnership program (NEISP) and that
receives a GEAR UP grant?

Any State that receives a grant under
this part and that served students under
the NEISP program on October 6, 1998
must continue to provide services under
this part to those students until they
complete secondary school.

(Authority: 20 U.S.C. 1070a—21)

§694.15 What priorities may the Secretary
establish for a GEAR UP grant?

For any fiscal year, the Secretary may
select one or more of the following
priorities:

(a) Projects by Partnerships or States
that serve a substantial number or
percentage of students who reside, or

attend a school, in an Empowerment
Zone, including a Supplemental
Empowerment Zone, or Enterprise
Community designated by the U.S.
Department of Housing and Urban
Development or the U.S. Department of
Agriculture.

(b) Partnerships that establish or
maintain a financial assistance program
that awards scholarships to students,
either in accordance with section 404E
of the HEA, or in accordance with
§694.11, to strengthen the early
intervention component of its GEAR UP
project.

(Authority: 20 U.S.C. 1070a-21 to 1070a—28)
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