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     State
III. 
Modifications To State Policies And Procedures (Checklist)
For each State eligibility requirement under Section 612(a) of the Act for which a State has revised its policies and procedures, the State must indicate in the checklist below the specific document, and location within the document(s), in which the State has made the revisions.

	REQUIREMENTS FOR DOCUMENTS ON FILE WITH OSEP
	DOCUMENTS ON FILE WITH OSEP

	FREE APPROPRIATE PUBLIC EDUCATION

	§300.121  Free appropriate public education.  (a)  General.  Each State must have on file with the Secretary information that shows that, subject to §300.122, the State has in effect a policy that ensures that all children with disabilities aged 3 through 21 residing in the State have the right to FAPE, including children with disabilities who have been suspended or expelled from school.
	

	(b)  Required information.  The information described in paragraph (a)  of this section must --(1)  Include a copy of each State statute, court order, State Attorney General opinion, and other State documents that show the source of the State’s policy relating to FAPE; and
	

	(2)  Show that the policy ‑‑ (i)(A)  Applies to all public agencies in the State; and (B)  Is consistent with the requirements of §§300.300-300.313; and (ii) applies to all children with disabilities, including children who have been suspended or expelled from school.
	

	(c)  FAPE for children beginning at age 3.  (1) Each State shall ensure that --(i) The obligation to make FAPE available to each eligible child residing in the State begins no later than the child's third birthday; and (ii) An IEP or an IFSP is in effect for the child by that date, in accordance with §300.342(c).
	

	(2)  If a child's third birthday occurs during the summer, the child's IEP team shall determine the date when services under the IEP or IFSP will begin.
	

	(d)  FAPE for children suspended or expelled from school.  (1)  A public agency need not provide services during periods of removal under §300.520(a)(1) to a child with a disability who has been removed from his or her current placement for 10 school days or less in that school year, if services are not provided to a child without disabilities who has been similarly removed.
	

	(2)  In the case of a child with a disability who has been removed from his or her current placement for more than 10 school days in that school year, the public agency, for the remainder of the removals, must -- (i) Provide services to the extent necessary to enable the child to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the child’s IEP, if the removal is --(A) Under the school personnel’s authority to remove for not more than 10 consecutive school days as long as that removal does not constitute a change of placement under §300.519(b) (§300.520(a)(1)); or (B)  For behavior that is not a manifestation of the child’s disability, consistent with §300.524; and (ii)  Provide services consistent with §300.522, regarding determination of the appropriate interim alternative educational setting, if the removal is –(A) For drug or weapons offenses under §300.520(a)(2); or (B)  Based on a hearing officer determination that maintaining the current placement of the  child is substantially likely to result in injury to the child or to others if he or she remains in the current placement, consistent with §300.521.
	

	(3)(i)  School personnel, in consultation with the child’s special education teacher, determine the extent to which services are necessary to enable the child to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the child’s IEP if the child is removed under the authority of school personnel to remove for not more than 10 consecutive school days as long as that removal does not constitute a change of placement under §300.519 (§300.520(a)(1)).  (ii)  The child’s IEP team determines the extent to which  services are necessary to enable the child to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the child’s IEP if the child is removed because of behavior that has been determined not to be a manifestation of the child’s disability, consistent with §300.524.
	

	(e) Children advancing from grade to grade.  (1) Each State shall ensure that FAPE is available to any individual child with a disability who needs special education and related services, even though the child is advancing from grade to grade.
	

	(2)  The determination that a child described in paragraph (a)(1) of this section is eligible under this part, must be made on an individual basis by the group responsible within the child's LEA for making those determinations.
	

	§300.122  Exception to FAPE for certain ages.  (a) General.  The obligation to make FAPE available to all children with disabilities does not apply with respect to the following:  (1) Children aged 3, 4, 5, 18, 19, 20, or 21 in a State to the extent that its application to those children would be inconsistent with State law or practice, or the order of any court, respecting the provision of public education to children in one or more of those age groups.
	

	(2)(i) Students aged 18 through 21 to the extent that State law does not require that special education and related services under Part B of the Act be provided to students with disabilities who, in the last educational placement prior to their incarceration in an adult correctional facility --(A)  Were not actually identified as being a child with a disability under §300.7; and (B)  Did not have an IEP under Part B of the Act.  (ii)  The exception in paragraph (a)(2)(i) of this section does not apply to students with disabilities, aged 18 through 21, who -- (A)  Had been identified as a child with disability and had received services in accordance with an IEP, but who left school prior to their incarceration; or (B) Did not have an IEP in their last educational setting, but who had actually been identified as a "child with a disability" under §300.7.  (3)(i)  Students with disabilities who have graduated from high school with a regular high school diploma.  (ii)  The exception in paragraph (a)(3)(i) of this section does not apply to students who have graduated but have not been awarded a regular high school diploma.  (iii)  Graduation from high school with a regular diploma constitutes a change in placement, requiring written prior notice in accordance with §300.503.
	

	(b) Documents relating to exceptions.  The State must have on file with the Secretary --(1)(i) Information that describes in detail the extent to which the exception in paragraph (a)(1) of this section applies to the State; and  (ii) A copy of each State law, court order, and other documents that provide a basis for the exception; and
	

	 (2) With respect to paragraph (a)(2) of this section, a copy of the State law that excludes from services under Part B of the Act certain students who are incarcerated in an adult correctional facility.
	

	FULL EDUCATIONAL OPPORTUNITY GOAL

	§300.123  Full educational opportunity goal. The State must have on file with the Secretary detailed policies and procedures through which the State has established a goal of providing full educational opportunity to all children with disabilities aged birth through 21.
	

	§300.124  FEOG—timetable.  The State must have on file with the Secretary a detailed timetable for accomplishing the goal of providing full educational opportunity for all children with disabilities.
	

	CHILD FIND

	§300.125  Child find.   (a)  General requirement.  (1) The State must have in effect policies and procedures to ensure that -- (i)  All children with disabilities residing in the State, including children with disabilities attending private schools, regardless of the severity of their disability, and who are in need of special education and related services, are identified, located, and evaluated; and (ii)  A practical method is developed and implemented to determine which children are currently receiving needed special education and related services.
	

	(2)  The requirements of paragraph (a)(1) of this section apply to -- (i)  Highly mobile children with disabilities (such as migrant and homeless children); and (ii)  Children who are suspected of being a child with a disability under §300.7 and in need of special education, even though they are advancing from grade to grade.
	

	(b)  Documents relating to child find.  The State must have on file with the Secretary the policies and procedures described in paragraph (a) of this section, including -- (1) The name of the State agency (if other than the SEA) responsible for coordinating the planning and implementation of the policies and procedures under paragraph (a) of this section; 
	

	(2) The name of each agency that participates in the planning and implementation of the child find activities and a description of the nature and extent of its participation;
	

	(3)  A description of how the policies and procedures under paragraph (a) of this section will be monitored to ensure that the SEA obtains ‑‑ (i) The number of children with disabilities within each disability category that have been identified, located, and evaluated; and (ii) Information adequate to evaluate the effectiveness of those policies and procedures; and (4)  A description of the method the State uses to determine which children are currently receiving special education and related services.
	

	(c)  Child find for children from birth through age 2 when the SEA and lead agency for the Part C program are different.  (1) In States where the SEA and the State's lead agency for the Part C program are different and the Part C lead agency will be participating in the child find activities described in paragraph (a) of this section, a description of the nature and extent of the Part C lead agency's participation must be included under paragraph (b)(2) of this section.
	

	(2)  With the SEA's agreement, the Part C lead agency's participation may include the actual implementation of child find activities for infants and toddlers with disabilities.  (3)  The use of an interagency agreement or other mechanism for providing for the Part C lead agency's participation does not alter or diminish the responsibility of the SEA to ensure compliance with the requirements of this section.
	

	(d)  Construction.  Nothing in the Act requires that children be classified by their disability so long as each child who has a disability listed in §300.7 and who, by reason of that disability, needs special education and related services is regarded as a child with a disability under Part B of the Act.
	

	(e)  Confidentiality of child find data.  The collection and use of data to meet the requirements of this section are subject to the confidentiality requirements of §§300.560‑300.577.
	

	PROCEDURES FOR EVALUATION AND DETERMINATION OF ELIGIBILITY

	§300.126  Procedures for evaluation and determination of eligibility.  The State must have on file with the Secretary policies and procedures that ensure that the requirements of §§300.530‑ 300.536 are met.

	§300.530  General.  Each SEA shall ensure that each public agency establishes and implements procedures that meet the requirements of §§300.531‑300.536. 

	§300.531  Initial evaluation.  Each public agency shall conduct a full and individual initial evaluation, in accordance with §§300.532 and 300.533, before the initial provision of special education and related services to a child with a disability under Part B of the Act.
	

	§300.532  Evaluation procedures.  Each public agency shall ensure, at a minimum, that the following requirements are met:  (a)(1)  Tests and other evaluation materials used to assess a child under Part B of the Act -- (i)  Are selected and administered so as not to be discriminatory on a racial or cultural basis; and (ii)  Are provided and administered in the child's native language or other mode of communication, unless it is clearly not feasible to do so; and
	

	(2)  Materials and procedures used to assess a child with limited English proficiency are selected and administered to ensure that they measure the extent to which the child has a disability and needs special education, rather than measuring the child's English language skills.
	

	(b)  A variety of assessment tools and strategies are used to gather relevant functional and developmental information about the child, including information provided by the parent, and information related to enabling the child to be involved in and progress in the general curriculum (or for a preschool child, to participate in appropriate activities), that may assist in determining -- (1)  Whether the child is a child with a disability under §300.7; and 
	

	(2)  The content of the child’s IEP.
	

	(c)(1)  Any standardized tests that are given to a child --(i)  Have been validated for the specific purpose for which they are used; and (ii)  Are administered by trained and knowledgeable personnel in accordance with any instructions provided by the producer of the tests.
	

	(2)  If an assessment is not conducted under standard conditions, a description of the extent to which it varied from standard conditions (e.g., the qualifications of the person administering the test, or the method of test administration) must be included in the evaluation report.
	

	(d) Tests and other evaluation materials include those tailored to assess specific areas of educational need and not merely those that are designed to provide a single general intelligence quotient.
	

	(e) Tests are selected and administered so as best to ensure that if a test is administered to a child with impaired sensory, manual, or speaking skills, the test results accurately reflect the child's aptitude or achievement level or whatever other factors the test purports to measure, rather than reflecting the child's impaired sensory, manual, or speaking skills (unless those skills are the factors that the test purports to measure).
	

	(f) No single procedure is used as the sole criterion for determining whether a child is a child with a disability and for determining an appropriate educational program for the child.
	

	(g) The child is assessed in all areas related to the suspected disability, including, if appropriate, health, vision, hearing, social and emotional status, general intelligence, academic performance, communicative status, and motor abilities.
	

	(h) In evaluating each child with a disability under §§300.531-300.536, the evaluation is sufficiently comprehensive 

to identify all of the child's special education and related services needs, whether or not commonly linked to the disability 

category in which the child has been classified.
	

	(i) The public agency uses technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.
	

	(j) The public agency uses assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the child.
	

	§300.533  Determination of needed evaluation data. (a)  Review of existing evaluation data.  As part of an initial evaluation (if appropriate) and as part of any reevaluation under Part B of the Act, a group that includes the individuals described in §300.344, and other qualified professionals, as appropriate, shall ‑‑ (1) Review existing evaluation data on the child, including --(i) Evaluations and information provided by the parents of the child; (ii) Current classroom‑based assessments and observations; and  (iii) Observations by teachers and related services providers; and
	

	(2) On the basis of that review, and input from the child's parents, identify what additional data, if any, are needed to determine ‑‑(i) Whether the child has a particular category of disability, as described in §300.7, or, in case of a reevaluation of a child, whether the child continues to have such a disability; (ii)  The present levels of performance and educational needs of the child; (iii)  Whether the child needs special education and related services, or in the case of a reevaluation of a child, whether the child continues to need special education and related services; and (iv)  Whether any additions or modifications to the special education and related services are needed to enable the child to meet the measurable annual goals set out in the IEP of the child and to participate, as appropriate, in the general curriculum.
	

	(b) Conduct of review.  The group described in paragraph (a) of this section may conduct its review without a meeting.
	

	(c) Need for additional data.  The public agency shall administer tests and other evaluation materials as may be needed to produce the data identified under paragraph (a) of this section.
	

	(d) Requirements if additional data are not needed.  (1)  If  the determination under paragraph (a) of this section is that no additional data are needed to determine whether the child continues to be a child with a disability, the public agency shall notify the child's parents--(i)  Of that determination and the reasons for it; and (ii)  Of the right of the parents to request an assessment to determine whether, for purposes of services under this part, the child continues to be a child with a disability.
	

	(2)  The public agency is not required to conduct the assessment described in paragraph (d)(1)(ii) of this section unless requested to do so by the child's parents.
	

	§300.534  Determination of eligibility.  (a) Upon completing the administration of tests and other evaluation materials ‑‑(1) A group of qualified professionals and the parent of the child must determine whether the child is a child with a disability, as defined in §300.7; and
	

	(2) The public agency must provide a copy of the evaluation report and the documentation of determination of eligibility to the parent.
	

	(b) A child may not be determined to be eligible under this part if -- (1) The determinant factor for that eligibility determination is -- (i) Lack of instruction in reading or math; or (ii) Limited English proficiency; and
	

	(2) The child does not otherwise meet the eligibility criteria under §300.7(a).
	

	(c)(1)  A public agency must evaluate a child with a disability in accordance with §§300.532 and 300.533 before determining that the child is no longer a child with a disability
	

	(2)  The evaluation described in paragraph (c)(1) of this section is not required before the termination of a student's eligibility under Part B of the Act due to graduation with a regular high school diploma, or exceeding the age eligibility f or FAPE under State law.
	

	§300.535  Procedures for determining eligibility and placement.  (a)  In interpreting evaluation data for the purpose of

determining if a child is a child with a disability under §300.7, and the educational needs of the child, each public agency shall --  (1)  Draw upon information from a variety of sources, including aptitude and achievement tests, parent input, teacher recommendations, physical condition, social or cultural background, and adaptive behavior; and
	

	(2)  Ensure that information obtained from all of these sources is documented and carefully considered.
	

	(b)  If a determination is made that a child has a disability and needs special education and related services, an IEP must be developed for the child in accordance with §§300.340‑300.350.
	

	§300.536  Reevaluation.   Each public agency shall ensure -- (a) That the IEP of each child with a disability is reviewed in accordance with §§300.340‑300.350; and
	

	 (b) That a reevaluation of each child, in accordance with §§300.532-300.535, is conducted if conditions warrant a reevaluation, or if the child's parent or teacher requests a reevaluation, but at least once every three years.
	

	CONFIDENTIALITY OF PERSONALLY IDENTIFIABLE INFORMATION

	§300.127  Confidentiality of personally identifiable information.  (a) The State must have on file in detail the policies and procedures that the State has undertaken to ensure protection of the confidentiality of any personally identifiable information, collected, used, or maintained under Part B of the Act.  (b)  The Secretary uses the criteria in §§300.560‑300.576 to evaluate the policies and procedures of the State under paragraph (a) of this section.

	§300.561  Notice to parents.   (a)  The SEA shall give notice that is adequate to fully inform parents about the requirements of §300.127, including ‑  (1)  A description of the extent that the notice is given in the native languages of the various population groups in the State;
	

	(2)  A description of the children on whom personally identifiable information is maintained, the types of information sought, the methods the State intends to use in gathering the information (including the sources from whom information is gathered), and the uses to be made of the information;
	

	(3)  A summary of the policies and procedures that participating agencies must follow regarding storage, disclosure to third parties, retention, and destruction of personally identifiable information; and (4)  A description of all of the rights of parents and children regarding this information, including the rights under the Family Educational Rights and Privacy Act of 1974 and implementing regulations in 34 CFR part 99.
	

	(b)  Before any major identification, location, or evaluation activity, the notice must be published or announced in newspapers or other media, or both, with circulation adequate to notify parents throughout the State of the activity.
	

	§300.562  Access rights.   (a)  Each participating agency shall permit parents to inspect and review any education records relating to their children that are collected, maintained, or used by the agency under this part.  The agency shall comply with a request without unnecessary delay and before any meeting regarding an IEP, or any hearing pursuant to §§300.507 and 300.521-300.528, and in no case more than 45 days after the request has been made.
	

	(b)  The right to inspect and review education records under this section includes ‑‑ (1) The right to a response from the participating agency to reasonable requests for explanations and interpretations of the records;
	

	(2) The right to request that the agency provide copies of  the records containing the information if failure to provide those copies would effectively prevent the parent from exercising the right to inspect and review the records; and
	

	(3) The right to have a representative of the parent inspect and review the records.
	

	(c)  An agency may presume that the parent has authority to inspect and review records relating to his or her child unless the agency has been advised that the parent does not have the authority under applicable State law governing such matters as guardianship, separation, and divorce.
	

	§300.563  Record of access.  Each participating agency shall keep a record of parties obtaining access to education records collected, maintained, or used under Part B of the Act (except access by parents and authorized employees of the participating agency), including the name of the party, the date access was given, and the purpose for which the party is authorized to use the records.
	

	§300.564 Records on more than one child.   If any education record includes information on more than one child, the parents of those children have the right to inspect and review only the information relating to their child or to be informed of that specific information.
	

	§300.565  List of types and locations of information.    Each participating agency shall provide parents on request a list of the types and locations of education records collected, maintained, or used by the agency.
	

	§300.566  Fees.   
(a)  Each participating agency may charge a fee for copies of records that are made for parents under this part if the fee does not effectively prevent the parents from exercising their right to inspect and review those records.  (b)  A participating agency may not charge a fee to search for or to retrieve information under this part.
	

	§300.567  Amendment of records at parent's request.  (a)  A parent who believes that information in the education records collected, maintained, or used under this part is inaccurate or misleading or violates the privacy or other rights of the child may request the participating agency that maintains the information to amend the information.
	

	(b)  The agency shall decide whether to amend the information in accordance with the request within a reasonable period of time of receipt of the request.
	

	(c) If the agency decides to refuse to amend the information in accordance with the request, it shall inform the parent of the refusal and advise the parent of the right to a hearing under §300.568.
	

	§300.568 Opportunity for a hearing.   The agency shall, on request, provide an opportunity for a hearing to challenge information in education records to ensure that it is not inaccurate, misleading, or otherwise in violation of the privacy or other rights of the child.
	

	§300.569  Result of hearing. 
(a)  If, as a result of the hearing, the agency decides that the information is inaccurate, misleading or otherwise in violation of the privacy or other rights of the child, it shall amend the information accordingly and so inform the parent in writing.
	

	(b)  If, as a result of the hearing, the agency decides that the information is not inaccurate, misleading, or otherwise in violation of the privacy or other rights of the child, it shall inform the parent of the right to place in the records it maintains on the child a statement commenting on the information or setting forth any reasons for disagreeing with the decision of the agency.
	

	(c)  Any explanation placed in the records of the child under this section must ‑‑  (1)  Be maintained by the agency as part of the records of the child as long as the record or contested portion is maintained by the agency; and
	

	(2)  If the records of the child or the contested portion is disclosed by the agency to any party, the explanation must also be disclosed to the party.
	

	§300.570  Hearing procedures.   A hearing held under §300.568 must be conducted according to the procedures under 34 CFR 99.22.
	

	§300.571  Consent.   (a)  Except as to disclosures addressed in §300.529(b) for which parental consent is not required by Part 99, parental consent must be obtained before personally identifiable information is ‑‑(1)  Disclosed to anyone other than officials of participating agencies collecting or using the information under this part, subject to paragraph (b) of this section; or
	

	(2) Used for any purpose other than meeting a requirement of this part.
	

	(b)  An educational agency or institution subject to 34 CFR part 99 may not release information from education records to participating agencies without parental consent unless authorized to do so under part 99.
	

	(c) The SEA shall provide policies and procedures that are used in the event that a parent refuses to provide consent under this section.
	

	§300.572  Safeguards.   (a)  Each participating agency shall protect the confidentiality of personally identifiable information at collection, storage, disclosure, and destruction stages.
	

	(b)  One official at each participating agency shall assume responsibility for ensuring the confidentiality of any personally identifiable information.
	

	(c)  All persons collecting or using personally identifiable information must receive training or instruction regarding the State's policies and procedures under §300.127 and 34 CFR part 99.
	

	(d) Each participating agency shall maintain, for public inspection, a current listing of the names and positions of  those employees within the agency who may have access to personally identifiable information.
	

	§300.573 Destruction of information.  (a) The public agency shall inform parents when personally identifiable information collected, maintained, or used under this part is no longer needed to provide educational services to the child.
	

	(b) The information must be destroyed at the request of the parents.  However, a permanent record of a student's name, address, and phone number, his or her grades, attendance record, classes attended, grade level completed, and year completed may be maintained without time limitation.
	

	§300.574 Children's rights.   (a) The SEA shall provide policies and procedures regarding the extent to which children are afforded rights of privacy similar to those afforded to parents, taking into consideration the age of the child and type or severity of disability. 
	

	(b)  Under the regulations for the Family Educational Rights and Privacy Act of 1974 (34 CFR 99.5(a)), the rights of parents regarding education records are transferred to the student at age 18.
	

	(c)  If the rights accorded to parents under Part B of the Act are transferred to a student who reaches the age of majority, consistent with §300.517, the rights regarding educational records in §§300.562-300.573 must also be transferred to the student.  However, the public agency must provide any notice required under section 615 of the Act to the student and the parents.
	

	§300.575 Enforcement.   The SEA shall provide the policies and procedures, including sanctions, that the State uses to ensure that its policies and procedures are followed and that the requirements of the Act and the regulations in this part are met.
	

	§300.576 Disciplinary information.  (a)  The State may require that a public agency include in the records of a child with a disability a statement of any current or previous disciplinary action that has been taken against the child and transmit the statement to the same extent that the disciplinary information is included in, and transmitted with, the student records of non​disabled children.
	

	(b) The statement may include a description of any behavior engaged in by the child that required disciplinary action, a description of the disciplinary action taken, and any other information that is relevant to the safety of the child and other individuals involved with the child.
	

	(c) If the State adopts such a policy, and the child transfers from one school to another, the transmission of any of the child's records must include both the child's current individualized education program and any state​ment of current or previous disciplinary action that has been taken against the child.
	


	INDIVIDUALIZED EDUCATION PROGRAMS

	§300.128  Individualized education programs.   (a)  General.  The State must have on file with the Secretary information that shows that an IEP, or an IFSP that meets the requirements of section 636(d) of the Act, is developed, reviewed, and revised for each child with a disability in accordance with §§300.340-300.350.

	(b)  Required information.  The information described in paragraph (a) of this section must include ‑‑  (1)  A copy of each State statute, policy, and standard that regulates the manner in which IEPs are developed, implemented, reviewed, and revised; and
	

	(2)  The procedures that the SEA follows in monitoring and evaluating those IEPs or IFSPs.
	

	§300.341 Responsibility of SEA and other public agencies for IEPs.   (a)  The SEA shall ensure that each public agency -

(1) Except as provided in §§300.450-300.462, develops and implements an IEP for each child with a disability served by that agency; and
	

	(2)  Ensures that an IEP is developed and implemented for each eligible child placed in or referred to a private school or facility by the public agency.
	

	(b)  Paragraph (a) of this section applies to --(1)  The SEA, if it is involved in providing direct services to children with disabilities, in accordance with §300.370(a) and (b)(1); and
	

	(2)  Except as provided in §300.600(d), the other public agencies described in §300.2, including LEAs and other State agencies that provide special education and related services either directly, by contract, or through other arrangements.
	

	§300.342  When IEPs must be in effect.   (a) General.  At the beginning of each school year, each public agency shall have an IEP in effect for each child with a disability within its jurisdiction.
	

	(b)  Implementation of IEPs.  Each public agency shall ensure that --  (1)  An IEP --(i)  Is in effect before special education and related services are provided to an eligible child under this part; and (ii)  Is implemented as soon as possible following the meetings described under §300.343;
	

	(2)  The child’s IEP is accessible to each regular education teacher, special education teacher, related service provider, and other service provider who is responsible for its implementation; and
	

	(3)  Each teacher and provider described in paragraph (b)(2) of this section is informed of --(i)  His or her specific responsibilities related to implementing the child’s IEP; and (ii) The specific accommodations, modifications, and supports that must be provided for the child in accordance with the IEP.
	

	(c)  IEP or IFSP for children aged 3 through 5. (1)  In the case of a child with a disability aged 3 through 5 (or, at the discretion of the SEA a 2-year-old child with a disability who will turn age 3 during the school year), an IFSP that contains the material described in section 636 of the Act, and that is developed in accordance with §§300.341-300.346 and §§300.349- 300.350, may serve as the IEP of the child if using that plan as the IEP is --(i)  Consistent with State policy; and (ii)  Agreed to by the agency and the child's parents.
	

	(2)  In implementing the requirements of paragraph (c)(1) of this section, the public agency shall --(i)  Provide to the child's parents a detailed explanation of the differences between an IFSP and an IEP; and (ii)  If the parents choose an IFSP, obtain written informed consent from the parents.
	

	 (d)  Effective date for new requirements.  All IEPs developed, reviewed, or revised on or after July 1, 1998 must meet the requirements of §§300.340-300.350.
	

	§300.343  IEP meetings.   (a)  General.  Each public agency is responsible for initiating and conducting meetings for the purpose of developing, reviewing, and revising the IEP of a child with a disability (or, if consistent with §300.342(c), an IFSP).
	

	(b)  Initial IEPs; provision of services.  (1)  Each public agency shall ensure that within a reasonable period of time following the agency's receipt of parent consent to an initial evaluation of a child --(i)  The child is evaluated; and (ii) If determined eligible under this part, special education and related services are made available to the child in accordance with an IEP.
	

	(2) In meeting the requirement in paragraph (b)(1) of this section, a meeting to develop an IEP for the child must be conducted within 30 days of a determination that the child needs special education and related services.
	

	(c)  Review and revision of IEPs.  Each public agency shall ensure that the IEP team -- (1) Reviews the child's IEP periodically, but not less than annually, to determine whether the annual goals for the child are being achieved; and
	

	(2) Revises the IEP as appropriate to address ‑​(i) Any lack of expected progress toward the annual goals described in §300.347(a), and in the general curriculum, if appropriate; (ii) The results of any reevaluation conducted under §300.536;  (iii) Information about the child provided to, or by, the parents, as described in §300.533(a)(1);  (iv) The child's anticipated needs; or (v) Other matters.
	

	§300.344  IEP team.   (a) General.  The public agency shall ensure that the IEP team for each child with a disability includes --(1)  The parents of the child;
	

	(2) At least one regular education teacher of the child (if the child is, or may be, participating in the regular education environment);
	

	(3) At least one special education teacher of the child, or if appropriate, at least one special education provider of the child;
	

	(4) A representative of the public agency who ‑-(i)  Is qualified to provide, or supervise the provision of, specially designed instruction to meet the unique needs of children with disabilities; (ii) Is knowledgeable about the general curriculum; and (iii)  Is knowledgeable about the availability of resources of the public agency;
	

	(5)  An individual who can interpret the instruc​tional implications of evaluation results, who may be a member of the team described in paragraphs (a)(2) through (6) of this section;
	

	(6)  At the discretion of the parent or the agency, other individuals who have knowledge or special exper​tise regarding the child, including related services personnel as appropriate; and
	

	(7)  If appropriate, the child.
	

	(b)  Transition services participants.  (1) Under paragraph (a)(7) of this section, the public agency shall invite a student with a disability of any age to attend his or her IEP meeting if a purpose of the meeting will be the consideration of --(i)  The student’s transition services needs under §300.347(b)(1); (ii) The needed transition services for the student under §300.347(b)(2); or (iii)  Both.
	

	(2) If the student does not attend the IEP meeting, the public agency shall take other steps to ensure that the student's preferences and interests are considered.
	

	(3)(i)  In implementing the requirements of §300.347(b)(2), the public agency also shall invite a representative of any other agency that is likely to be responsible for providing or paying for transition services.  (ii)  If an agency invited to send a representative to a meeting does not do so, the public agency shall take other steps to obtain participation of the other agency in the planning of any transition services.
	

	(c)  Determination of knowledge and special expertise.  The determination of the knowledge or special expertise of any individual described in paragraph (a)(6) of this section shall be made by the party (parents or public agency) who invited the individual to be a member of the IEP.
	

	(d)  Designating a public agency representative.  A public agency may designate another public agency member of the IEP team to also serve as the agency representative, if the criteria in paragraph (a)(4) of this section are satisfied.
	

	§300.345  Parent participation.  (a)  Public agency responsibility--general.  Each public agency shall take steps to ensure that one or both of the parents of a child with a disability are present at each IEP meeting or are afforded the opportunity to participate, including –(1) Notifying parents of the meeting early enough to ensure that they will have an opportunity to attend; and (2) Scheduling the meeting at a mutually agreed on time and place.
	

	(b)  Information provided to parents.  (1)  The notice required under paragraph (a)(1) of this section must --(i)  Indicate the purpose, time, and location of the meeting and who will be in attendance; and (ii)  Inform the parents of the provisions in §300.344(a)(6) and (c) (relating to the participation of other individuals on the IEP team who have knowledge or special expertise about the child).  (2)  For a student with a disability beginning at age 14, or younger, if appropriate, the notice must also --(i)  Indicate that a purpose of the meeting will be the development of a statement of the transition services needs of the student required in 300.347(b)(1); and (ii)  Indicate that the agency will invite the student. (3) For a student with a disability beginning at age 16, or younger, if appropriate, the notice must --(i) Indicate that a purpose of the meeting is the consideration of needed transition services for the student required in §300.347(b)(2); (ii) Indicate that the agency will invite the student; and (iii) Identify any other agency that will be invited to send a representative.
	

	(c)  Other methods to ensure parent participation.  If neither parent can attend, the public agency shall use other methods to ensure parent participation, including individual or conference telephone calls.
	

	(d)  Conducting an IEP meeting without a parent in attendance.  A meeting may be conducted without a parent in attendance if the public agency is unable to convince the parents that they should attend.  In this case the public agency must have a record of its attempts to arrange a mutually agreed on time and place, such as ‑‑(1)  Detailed records of telephone calls made or attempted and the results of those calls; (2)  Copies of correspondence sent to the parents and any responses received; and (3)  Detailed records of visits made to the parent's home or place of employment and the results of those visits.
	

	(e) Use of interpreters or other action, as appropriate. The public agency shall take whatever action is necessary to ensure that the parent understands the proceedings at the IEP meeting, including arranging for an interpreter for parents with deafness or whose native language is other than English.
	

	(f) Parent copy of child's IEP.  The public agency shall give the parent a copy of the child's IEP at no cost to the parent.
	

	§300.346  Development, review, and revision of IEP.   (a)  Development of IEP.  (1)  General.  In developing each child's IEP, the IEP team, shall consider ‑-(i)  The strengths of the child and the concerns of the parents for enhancing the education of their child; (ii)  The results of the initial or most recent evaluation of the child; and (iii)  As appropriate, the results of the child's performance on any general State or district-wide assessment programs. (2)  Consideration of special factors.  The IEP team also shall ‑ (i)  In the case of a child whose behavior impedes his or her learning or that of others, consider, if appropriate, strategies, including positive behavioral interventions, strategies, and supports to address that behavior; (ii)  In the case of a child with limited English proficiency, consider the language needs of the child as those needs relate to the child's IEP; (iii)  In the case of a child who is blind or visually impaired, provide for instruction in Braille and the use of Braille unless the IEP team determines, after an evaluation of the child's reading and writing skills, needs, and appropriate reading and writing media (including an evaluation of the child's future needs for instruction in Braille or the use of Braille), that instruction in Braille or the use of Braille is not appro​priate for the child; (iv)  Consider the communication needs of the child, and in the case of a child who is deaf or hard of hearing, consider the child's language and communication needs, opportunities for direct communications with peers and professional personnel in the child's language and communication mode, academic level, and full range of needs, including opportunities for direct instruction in the child's language and communication mode; and (v) Consider whether the child requires assistive technology devices and services.
	

	(b)  Review and Revision of IEP.  In conducting a meeting to review, and, if appropriate, revise a child's IEP, the IEP team shall consider the factors described in paragraph (a) of this section.
	

	(c)  Statement in IEP. If, in considering the special factors described in paragraphs (a)(1) and (2) of this section, the IEP team determines that a child needs a particular device or service (including an intervention, accommodation, or other program modification) in order for the child to receive FAPE, the IEP team must include a statement to that effect in the child's IEP.
	

	(d)  Requirement with respect to regular education teacher.  The regular education teacher of a child with a disability, as a member of the IEP team, must, to the extent appropriate, participate in the development, review, and revision of the child's IEP, including assisting in the determination of --(1)  Appropriate positive behavioral interventions and strategies for the child; and  (2)  Supplementary aids and services, program modifications or supports for school personnel that will be provided for the child, consistent with 300.347(a)(3).
	

	(e)  Construction.  Nothing in this section shall be construed to require the IEP team to include information under one component of a child's IEP that is already contained under another component of the child’s IEP.
	

	§300.347  Content of IEP.  (a)  General.  The IEP for each child with a disability must include --(1)  A statement of the child's present levels of educational performance, including ‑-​(i)  How the child's disability affects the child's involvement and progress in the general curriculum (i.e., the same curriculum as for nondisabled children); or (ii)  For preschool children, as appropriate, how the disability affects the child's participation in appropriate activities;
	

	(2)  A statement of measurable annual goals, including benchmarks or short‑term objectives, related to ‑ (i)  Meeting the child's needs that result from the child's disability to enable the child to be involved in and progress in the general curriculum (i.e., the same curriculum as for nondisabled children), or for preschool children, as appropriate, to participate in appropriate activities; and 
(ii)  Meeting each of the child's other educational needs that result from the child's disability;
	

	(3)  A statement of the special education and related services and supplementary aids and services to be provided to the child, or on behalf of the child, and a statement of the program modifications or sup​ports for school personnel that will be provided for the child ‑ (i)  To advance appropriately toward attaining the annual goals; (ii)  To be involved and progress in the general curriculum in accordance with paragraph (a)(1) of this section and to participate in extracurricular and other nonaca​demic activities; and (iii)  To be educated and participate with other children with disabilities and nondisabled children in the activities described in this section;
	

	(4)  An explanation of the extent, if any, to which the child will not participate with nondisabled children in the regular class and in the activities described in paragraph (a)(3) of this section;
	

	(5)(i)  A statement of any individual modifications in the administration of State or district-wide assess​ments of student achievement that are needed in order for the child to participate in the assessment; and (ii)  If the IEP team determines that the child will not participate in a particular State or district-wide assessment of student achievement (or part of an assessment), a statement of ‑ (A)  Why that assessment is not appropriate for the child; and (B)  How the child will be assessed;
	

	(6)  The projected date for the beginning of the services and modifications described in paragraph (a)(3) of this section, and the anticipated frequency, location, and duration of those services and modifications; and
	

	(7)  A statement of ‑‑(i)  How the child's progress toward the annual goals described in paragraph (a)(2) of this section will be measured; and (ii)  How the child's parents will be regularly informed (through such means as periodic report cards), at least as often as parents are informed of their nondisabled children's progress, of ‑‑(A)  Their child's progress toward the annual goals; and (B)  The extent to which that progress is sufficient to enable the child to achieve the goals by the end of the year.
	

	(b)  Transition services.    The IEP must include --(1)  For each student with a disability beginning at age 14 (or younger, if determined appropriate by the IEP team), and updated annually, a statement of the transition service needs of the student under the applicable components of the student's IEP that focuses on the student's courses of study (such as participation in advanced‑placement courses or a voca​tional education program); and (2)  For each student beginning at age 16 (or younger, if determined appropriate by the IEP team), a statement of needed transition services for the student, including, if appropriate, a statement of the interagency responsibilities or any needed linkages.
	

	(c)  Transfer of rights.  In a State that transfers rights at the age majority, beginning at least one year before a student reaches the age of majority under State law, the student's IEP must include a statement that the student has been informed of his or her rights under Part B of the Act, if any, that will transfer to the student on reaching the age of majority, consistent with §300.517.
	

	(d)  Students with disabilities convicted as adults and incarcerated in adult prisons.  Special rules concerning the content of IEPs for students with disabilities convicted as adults and incarcerated in adult prisons are contained in §300.311(b) and (c).
	

	§300.348  Agency responsibilities for transition services.   (a) If a partici​pating agency, other than the public agency, fails to provide the transition services described in the IEP in accord​ance with §300.347(b)(1), the public agency shall reconvene the IEP team to identify alternative strategies to meet the transition objectives for the student set out in the IEP.
	

	(b) Nothing in this part relieves any participating agency, including a State vocational rehabilitation agency, of the responsibility to provide or pay for any transition service that the agency would otherwise provide to students with disabilities who meet the eligibility criteria of that agency.
	

	§300.349  Private school placements by public agencies.   (a)  Developing IEPs.  (1)  Before a public agency places a child with a disability in, or refers a child to, a private school or facility, the agency shall initiate and conduct a meeting to develop an IEP for the child in accordance with §§300.346 and 300.347. (2)  The agency shall ensure that a representative of the private school or facility attends the meeting.  If the representative cannot attend, the agency shall use other methods to ensure participation by the private school or facility, including individual or conference telephone calls.
	

	(b)  Reviewing and revising IEPs.  (1)  After a child with a disability enters a private school or facility, any meetings to review and revise the child's IEP may be initiated and conducted by the private school or facility at the discretion of the public agency.  (2)  If the private school or facility initiates and conducts these meetings, the public agency shall ensure that the parents and an agency representative –(i) Are involved in any decision about the child's IEP; and  (ii) Agree to any proposed changes in the IEP before those changes are implemented.
	

	(c)  Responsibility.  Even if a private school or facility implements a child's IEP, responsibility for compliance with this part remains with the public agency and the SEA.
	

	§300.350 IEP accountability.  (a)  Provision of services.  (1) Subject to paragraph (b) of this section, each public agency must – Provide special education and related services to a child with a disability in accordance with the child’s IEP; and (2) Make a good faith effort to assist the child to achieve the goals and objectives or benchmarks listed in the IEP.
	

	(b)  Accountability.  Part B of the Act does not require that any agency, teacher, or other person be held accountable if a child does not achieve the growth projected in the annual goals and benchmarks or objectives.  However, the Act does not prohibit a State or public agency from establishing its own accountability systems regarding teacher. School, or agency performance.
	

	(c)  Construction—parent rights.  Nothing in this section limits a parent’s right to ask for revisions of the child’s IEP or to invoke due process procedures if the parent feels that the efforts required in paragraph (a) of this section are not being made.
	

	PROCEDURAL SAFEGUARDS

	§300.129  Procedural safeguards.  (a) The State must have on file with the Secretary procedural safeguards that ensure that the requirements of §§300.500-300.529 are met.

	(b)  Children with disabilities and their parents must be afforded the procedural safeguards identified in paragraph (a) of this section.
	

	§300.500(a) General responsibility of public agencies; definitions.  (a)  Responsibility of SEA and other public agencies.  Each SEA shall ensure that each public agency establishes, maintains, and implements procedural safeguards that meet the requirements of §§300.500-300.529.
	

	(b) Definitions of "consent," "evaluation," and "personally identifiable."  As used in this part –

(1)  Consent means that ‑‑  (i)  The parent has been fully informed of all information relevant to the activity for which consent is sought, in his or her native language, or other mode of communication; (ii)  The parent understands and agrees in writing to the carrying out of the activity for which his or her consent is sought, and the consent describes that activity and lists the records (if any) that will be released and to whom; and (iii)(A)  The parent understands that the granting of consent is voluntary on the part of the parent and may be revoked at anytime.   (B)  If a parent revokes consent, that revocation is not retroactive (i.e., it does not negate an action that has occurred after the consent was given and before the consent was revoked).

(2)  Evaluation means procedures used in accordance with §§300.530‑300.536 to determine whether a child has a disability and the nature and extent of the special education and related services that the child needs; and

(3)  Personally identifiable means that information includes ‑‑  (i)  The name of the child, the child's parent, or other  family member; (ii)  The address of the child; (iii)  A personal identifier, such as the child's social security number or student number; or (iv)  A list of personal characteristics or other information that would make it possible to identify the child with reasonable certainty.
	

	§300.501  Opportunity to examine records; parent participation in meetings.  (a) General. The parents of a child with a disability must be afforded, in accordance with the procedures of §§300.562‑300.569, an opportunity to --(1)  Inspect and review all education records with respect to -- (i) The identification, evaluation, and educational placement of the child; and (ii)  The provision of FAPE to the child; and (2) Participate in meetings with respect to ‑‑ (i) The identification, evaluation, and educational placement of the child; and (ii) The provision of FAPE to the child.
	

	(b)  Parent participation in meetings.  (1) Each public agency shall provide notice consistent with §300.345(a)(1) and (b)(1) to ensure that parents of children with disabilities have the opportunity to participate in meetings described in paragraph (a)(2) of this section. (2) A meeting does not include informal or unscheduled conversations involving public agency personnel and conversations on issues such as teaching methodology, lesson plans, or coordination of service provision if those issues are not addressed in the child’s IEP.  A meeting also does not include preparatory activities that public agency personnel engage in to develop a proposal or response to a parent proposal that will be discussed at a later meeting. 
	

	(c)  Parent involvement in placement decisions.  (1) Each public agency shall ensure that the parents of each child with a disability are members of any group that makes decisions on the educational placement of their child.  (2) In implementing the requirements of paragraph (c)(1) of this section, the public agency shall use procedures consistent with the procedures described in §300.345(a) through (b)(1).  (3) If neither parent can participate in a meeting in which a decision is to be made relating to the educational placement of their child, the public agency shall use other methods to ensure their participation, including individual or conference telephone calls, or video conferencing.  (4) A placement decision may be made by a group without the involvement of the parents, if the public agency is unable to obtain the parents' participation in the decision.  In this case, the public agency must have a record of its attempt to ensure their involvement, including information that is consistent with the requirements of §300.345(d). (5)  The public agency shall make reasonable efforts to ensure that the parents understand, and are able to participate in, any group discussions relating to the educational placement of their child, including arranging for an interpreter for parents with deafness, or whose native language is other than English.
	

	§300.502  Independent educational evaluation.  (a)  General.  (1)  The parents of a child with a disability have the right under this part to obtain an independent educational evaluation of the child, subject to paragraphs (b) through (e) of this section. (2)  Each public agency shall provide to parents, upon request for an independent educational evaluation, information about where an independent educational evaluation may be obtained, and the agency criteria applicable for independent educational evaluations as set forth in paragraph (e) of this section. (3)  For the purposes of this part -- (i)  Independent educational evaluation means an evaluation conducted by a qualified examiner who is not employed by the public agency responsible for the education of the child in question; and (ii)  Public expense means that the public agency either pays for the full cost of the evaluation or ensures that the evaluation is otherwise provided at no cost to the parent, consistent with §300.301.
	

	(b)  Parent right to evaluation at public expense.  (1)  A parent has the right to an independent educational evaluation at public expense if the parent disagrees with an evaluation obtained by the public agency.  (2) If a parent requests an independent educational evaluation at public expense, the public agency must, without unnecessary delay, either -- (i) Initiate a hearing under §300.507 to show that its evaluation is appropriate; or (ii)  Ensure that an independent educational evaluation is provided at public expense, unless the agency demonstrates in a hearing under §300.507 that the evaluation obtained by the parent did not meet agency criteria.  (3)  If the public agency initiates a hearing and the final decision is that the agency's evaluation is appropriate, the parent still has the right to an independent educational evaluation, but not at public expense.  (4) If a parent requests an independent educational evaluation, the public agency may ask for the parent's reason why he or she objects to the public evaluation.  However, the explanation by the parent may not be required and the public agency may not unreasonably delay either providing the independent educational evaluation at public expense or initiating a due process hearing to defend the public evaluation.
	

	(c)  Parent-initiated evaluations.  If the parent obtains an independent educational evaluation at private expense, the results of the evaluation ‑‑  (1)  Must be considered by the public agency, if it meets agency criteria, in any decision made with respect to the provision of FAPE to the child; and (2)  May be presented as evidence at a hearing under this subpart regarding that child.
	

	(d)  Requests for evaluations by hearing officers.  If a hearing officer requests an independent educational evaluation as part of a hearing, the cost of the evaluation must be at public expense.
	

	(e)  Agency criteria.  (1)  If an independent educational evaluation is at public expense, the criteria under which the evaluation is obtained, including the location of the evaluation and the qualifications of the examiner, must be the same as the criteria that the public agency uses when it initiates an evaluation, to the extent those criteria are consistent with the parent’s right to an independent educational evaluation.  (2)  Except for the criteria described in paragraph (e)(1) of this section, a public agency may not impose conditions or timelines related to obtaining an independent educational evaluation at public expense.
	

	§300.503  Prior notice by the public agency; content of notice.  (a)  Notice.  (1)  Written notice that meets the requirements of paragraph (b) of this section must be given to the parents of a child with a disability a reasonable time before the public agency ‑‑  (i)  Proposes to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child; or (ii)  Refuses to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child.  (2)  If the notice described under paragraph (a)(1) of this section relates to an action proposed by the public agency that also requires parental consent under §300.505, the agency may give notice at the same time it requests parent consent.
	

	(b)  Content of notice.  The notice required under paragraph (a) of this section must include ‑‑  ​(1)  A description of the action proposed or refused by the agency; (2)  An explanation of why the agency proposes or refuses to take the action; (3)  A description of any other options that the agency considered and the reasons why those options were rejected; (4)  A description of each evaluation procedure, test, record, or report the agency used as a basis for the proposed or refused action; (5)  A description of any other factors that are relevant to the agency's proposal or refusal; (6)  A statement that the parents of a child with a disability have protection under the procedural safeguards of this part and, if this notice is not an initial referral for evaluation, the means by which a copy of a description of the procedural safeguards can be obtained; and (7)  Sources for parents to contact to obtain assistance in understanding the provisions of this part.
	

	(c)  Notice in understandable language.  (1) The notice required under paragraph (a) of this section must be ‑‑ (i) Written in language understandable to the general public; and (ii) Provided in the native language of the parent or other mode of communication used by the parent, unless it is clearly not feasible to do so.   (2) If the native language or other mode of communication of the parent is not a written language, the public agency shall take steps to ensure ‑‑ (i) That the notice is translated orally or by other means to the parent in his or her native language or other mode of communication; (ii) That the parent understands the content of the notice; and (iii) That there is written evidence that the requirements in paragraphs (c)(2)(i) and (ii) of this section have been met.
	

	§300.504  Procedural safeguards notice.  (a) General.  A copy of the procedural safeguards available to the parents of a child with a disability must be given to the parents, at a minimum ‑ (1) Upon initial referral for evaluation; (2) Upon each notification of an IEP meeting; (3) Upon reevaluation of the child; and (4) Upon receipt of a request for due process under §300.507.
	

	(b)  Contents.  The procedural safeguards notice must include a full explanation of all of the procedural safeguards available under §§300.403, 300.500-300.529, and 300.560-300.577, and the State complaint procedures available under §§300.660-300.662 relating to ‑- (1) Independent educational evaluation; (2) Prior written notice; (3) Parental consent; (4) Access to educational records; (5) opportunity to present complaints to initiate due  process hearings; (6) The child's placement during pendency of due process proceedings; (7) Procedures for students who are subject to placement in an interim alternative educational setting; (8) Requirements for unilateral placement by parents of children in private schools at public expense; (9) Mediation; (10) Due process hearings, including requirements for disclosure of evaluation results and recommendations; (11) State‑level appeals (if applicable in that State); (12) Civil actions; (13) Attorneys' fees; and (14) The State complaint procedures under §§300.660- 300.662, including a description of how to file a complaint and the timelines under those procedures.
	

	(c)  Notice in understandable language.  The notice required under paragraph (a) of this section must meet the requirements of §300.503(c).
	

	§300.505  Parental consent.   (a)  General. (1)  Subject to paragraphs (a)(3), (b) and (c) of this section, informed parent consent must be obtained before ‑‑  (i) Conducting an initial evaluation or reevaluation; and  (ii) Initial provision of special education and related services to a child with a disability.  (2) Consent for initial evaluation may not be construed as consent for initial placement described in paragraph (a)(1)(ii) of this section.  (3) Parental consent is not required before -- (i)Reviewing existing data as part of an evaluation or a reevaluation; or (ii) Administering a test or other evaluation that is administered to all children unless, before administration of that test or evaluation, consent is required of parents of all children.
	

	(b)  Refusal.  If the parents of a child with a disability refuse consent for initial evaluation or a reevaluation, the agency may continue to pursue those evaluations by using the due process procedures under §§300.507-300.509, or the mediation procedures under §300.506 if appropriate, except to the extent inconsistent with State law relating to parental consent.
	

	(c)  Failure to respond to request for reevaluation.  (1)  Informed parental consent need not be obtained for reevaluation if the public agency can demonstrate that it has taken reasonable measures to obtain that consent, and the child’s parent has failed to respond.  (2)  To meet the reasonable measures requirement in paragraph (c)(1) of this section, the public agency must use procedures consistent with those in §300.345(d).
	

	(d)  Additional State consent requirements.  In addition to the parental consent requirements described in paragraph (a) of this section, a State may require parental consent for other services and activities under this part if it ensures that each public agency in the State establishes and implements effective procedures to ensure that a parent's refusal to consent does not result in a failure to provide the child with FAPE. 
	

	(e)  Limitation.  A public agency may not use a parent's refusal to consent to one service or activity under paragraphs (a) and (d) of this section to deny the parent or child any other service, benefit, or activity of the public agency, except as required by this part.
	

	§300.506  Mediation.   (a)  General.  Each public agency shall ensure that procedures are established and implemented to allow parties to disputes involving any matter described in §300.503(a)(1) to resolve the disputes through a mediation process that, at a minimum, must be available whenever a hearing is requested under §§300.507 or 300.520-300.528.
	

	(b)  Requirements.  The procedures must meet the fol​lowing requirements:  (1)  The procedures must ensure that the mediation process ‑ (i)  Is voluntary on the part of the parties; (ii)  Is not used to deny or delay a parent's right to a due process hearing under §300.507, or to deny any other rights afforded under Part B of the Act; and (iii)  Is conducted by a qualified and impartial mediator who is trained in effective mediation techniques.  (2)(i)  The State shall maintain a list of individuals who are qualified mediators and knowledgeable in laws and regulations relating to the provision of special edu​cation and related services. (ii)  If a mediator is not selected on a random (e.g., a rotation) basis from the list described in paragraph (b)(2)(i) of this section, both parties must be involved in selecting the mediator and agree with the selection of the individual who will mediate.  (3)  The State shall bear the cost of the mediation process, including the costs of meetings described in paragraph (d) of this section.  (4)  Each session in the mediation process must be scheduled in a timely manner and must be held in a loca​tion that is convenient to the parties to the dispute.  (5)  An agreement reached by the parties to the dispute in the mediation process must be set forth in a written mediation agreement.  (6)  Discussions that occur during the mediation proc​ess must be confidential and may not be used as evidence in any subsequent due process hearings or civil proceedings, and the parties to the mediation process may be required to sign a confidentiality pledge prior to the commencement of the process.
	

	(c)  Impartiality of mediator.  (1)  An individual who serves as a mediator under this part -- (i) May not be an employee of --(A) Any LEA or any State agency described under §300.194; or (B)  An SEA that is providing direct services to a child who is the subject of the mediation process; and (ii)  Must not have a personal or professional conflict of interest.  (2)  A person who otherwise qualifies as a mediator is not an employee of an LEA or State agency described under §300.194 solely because he or she is paid by the agency to serve as a mediator.
	

	(d)  Meeting to encourage mediation.  (1)  A public agency may establish procedures to require parents who elect not to use the mediation process to meet, at a time and location convenient to the parents, with a disinterested party -- (i)  Who is under contract with a parent training and information center or community parent resource center in the State established under section 682 or 683 of the Act, or an appropriate alternative dispute resolution entity; and (ii)  Who would explain the benefits of the mediation process, and encourage the parents to use the process.  (2)  A public agency may not deny or delay a parent’s right to a due process hearing under §300.507 if the parent fails to participate in the meeting described in paragraph (d)(1) of this section.
	

	§300.507  Impartial due process hearing; parent notice.  (a)  General.  (1)  A parent or a public agency may initiate 

a hearing on any of the matters described in §300.503(a)(1) and (2) (relating to the identification, evaluation or 

educational placement of a child with a disability, or the provision of FAPE to the child).  (2)  When a hearing is initiated under paragraph (a)(1) of this section, the public agency shall inform the parents of the availability of mediation described in §300.506.  (3)  The public agency shall inform the parent of any free or low-cost legal and other relevant services available in the area if --(i)  The parent requests the information; or (ii)  The parent or the agency initiates a hearing under this section.
	

	(b)  Agency responsible for conducting hearing.  The hearing described in paragraph (a) of this section must be conducted by the SEA or the public agency directly responsible for the education of the child, as determined under State statute, State regulation, or a written policy of the SEA.
	

	(c)  Parent notice to the public agency.  (1)  General.  The public agency must have procedures that 

require the parent of a child with a disability or the attorney representing the child, to provide notice (which must remain 

confidential) to the public agency in a request for a hearing under paragraph (a)(1) of this section.  (2)  Content of parent notice.  The notice required in paragraph (c)(1) of this section must include --(i) The name of the child; (ii) The address of the residence of the child; (iii) The name of the school the child is attending; (iv) A description of the nature of the problem of the child relating to the proposed or refused initiation or change, including facts relating to the problem; and  (v) A proposed resolution of the problem to the extent known and available to the parents at the time. (3) Model form to assist parents.  Each SEA shall develop a model form to assist parents in filing a request for due process that includes the information required in paragraphs (c)(1) and (2) of this section.  (4)  Right to due process hearing.  A public agency may not deny or delay a parent’s right to a due process hearing for failure to provide the notice required in paragraphs (c)(1) and (2) of this section.
	

	§300.508  Impartial hearing officer.  (a)  A hearing may not be conducted ‑‑ (1) By a person who is an employee of the State agency or the LEA that is involved in the education or care of the child; or  (2)  By any person having a personal or professional interest that would conflict with his or her objectivity in the hearing.
	

	(b)  A person who otherwise qualifies to conduct a hearing  under paragraph (a) of this section is not an employee of the agency solely because he or she is paid by the agency to serve as a hearing officer.
	

	(c)  Each public agency shall keep a list of the persons who serve as hearing officers.  The list must include a statement of the qualifications of each of those persons.
	

	§300.509  Hearing rights.  (a)  General.  Any party to a hearing conducted pursuant to §§300.507 or 300.520-300.528, or an appeal conducted pursuant to §300.510, has the right to -- (1) Be accompanied and advised by counsel and by 

individuals with special knowledge or training with respect to the problems of children with disabilities; (2) Present evidence and confront, cross‑examine, and compel the attendance of witnesses; (3) Prohibit the introduction of any evidence at the hearing that has not been disclosed to that party at least 5 business days before the hearing;  (4) Obtain a written, or, at the option of the parents, electronic, verbatim record of the hearing; and (5)  Obtain written, or, at the option of the parents, electronic findings of fact and decisions.
	

	(b)  Additional disclosure of information.  (1) At least 5 business days prior to a hearing conducted pursuant to §300.507(a), each party shall disclose to all other parties all evaluations completed by that date and recommendations based on the offering party’s evaluations that the party intends to use at the hearing. (2) A hearing officer may bar any party that fails to comply with paragraph (b)(1) of this section from introducing the relevant evaluation or recommendation at the hearing without the consent of the other party.
	

	(c)  Parental rights at hearings.  (1) Parents involved in hearings must be given the right to ‑‑ (i)  Have the child who is the subject of the hearing present; and (ii)  Open the hearing to the public. (2) The record of the hearing and the findings of fact and decisions described in paragraphs (a)(4) and (a)(5) of this section must be provided at no cost to parents.
	

	(d)  Findings and decision to advisory panel and general public.  The public agency, after deleting any personally identifiable information, shall ‑‑ (1)  Transmit the findings and decisions referred to in paragraph (a)(5) of this section to the State advisory panel established under §300.650; and (2)  Make those findings and decisions available to the public.
	

	§300.510  Finality of decision; appeal; impartial review.  (a)  Finality of decision.  A decision made in a hearing conducted pursuant to §§300.507 or 300.520-300.528 is final, except that any party involved in the hear​ing may appeal the decision under the provisions of paragraph (b) of this section and §300.512.
	

	(b)  Appeal of decisions; impartial review.  (1)  General.  If the hearing required by §300.507 is conducted by a public agency other than the SEA, any party aggrieved by the findings and decision in the hearing may appeal to the SEA. (2)  SEA responsibility for review.  If there is an appeal, the SEA shall conduct an impartial review of the hearing.  The official conducting the review shall --(i)  Examine the entire hearing record; (ii)  Ensure that the procedures at the hearing were consistent with the requirements of due process; (iii)  Seek additional evidence if necessary.  If a hearing is held to receive additional evidence, the rights in §300.509 apply; (iv)  Afford the parties an opportunity for oral or written argument, or both, at the discretion of the reviewing official; (v)  Make an independent decision on completion of the review; and (vi)  Give a copy of the written, or, at the option of the parents, electronic findings  of fact and decisions to the parties.
	

	(c) Findings and decision to advisory panel and general public.  The SEA, after deleting any personally identifiable information, shall ‑‑ (1) Transmit the findings and decisions referred to in paragraph (b)(2)(vi) of this section to the State advisory panel established under §300.650; and (2)  Make those findings and decisions available to the public.
	

	(d)  Finality of review decision.  The decision made by the reviewing official is final unless a party brings a civil action under §300.512.
	

	§300.511  Timelines and convenience of hearings and reviews.  (a) The public agency shall ensure that not later than 45 days after the receipt of a request for a hearing -- (1) A final decision is reached in the hearing; and (2) A copy of the decision is mailed to each of the parties.
	

	(b) The SEA shall ensure that not later than 30 days after the receipt of a request for a review ‑‑ (1) A final decision is reached in the review; and (2)  A copy of the decision is mailed to each of the parties.
	

	(c) A hearing or reviewing officer may grant specific extensions of time beyond the periods set out in paragraphs (a) and (b) of this section at the request of either party.
	

	(d)  Each hearing and each review involving oral arguments must be conducted at a time and place that is reasonably convenient to the parents and child involved.
	

	§300.512  Civil action.  (a)  General.  Any party aggrieved by the findings and decision made under §§300.507 or 300.520-300.528 who does not have the right to an appeal under §300.510(b), and any party aggrieved by the findings and decision under §300.510(b), has the right to bring a civil action with respect to the complaint presented pursuant to §300.507.  The action may be brought in any 

State court of competent jurisdiction or in a district court of the United States without regard to the amount in controversy.
	

	(b)  Additional requirements.  In any action brought under paragraph (a) of this section, the court -‑​ (1)  Shall receive the records of the administrative proceedings; (2) Shall hear additional evidence at the request of a party; and (3) Basing its decision on the preponderance of the evidence, shall grant the relief that the court deter​mines to be appropriate.
	

	(c)  Jurisdiction of district courts.  The district courts of  the United States have jurisdiction of actions brought under section 615 of the Act without regard to the amount in controversy.
	

	(d)  Rule of construction.  Nothing in this part restricts or limits the rights, procedures, and remedies available under the Constitution, the Americans with Disabilities Act of 1990, title V of the Rehabilitation Act of 1973, or other Federal laws protecting the rights of children with disabilities, except that before the filing of a civil action under these laws seeking relief that is also available under section 615 of the Act, the procedures under §§300.507 and 300.510 must be exhausted to the same extent as would be required had the action been brought under section 615 of the Act.
	

	§300.513  Attorneys' fees.  (a)  In any action or proceeding brought under section 615 of the Act, the court, in its discretion, may award reasonable attorneys' fees as part of the costs to the parents of a child with a disability who is the prevailing party.
	

	(b)(1) Funds under Part B of the Act may not be used to pay  attorneys' fees or costs of a party related to an action or proceeding under section 615 of the Act and subpart E of this part.  (2) Paragraph (b)(1) of this section does not preclude a public agency from using funds under Part B of the Act for conducting an action or proceeding under section 615 of the Act.
	

	 (c) A court awards reasonable attorney’s fees under section 615(i)(3) of the Act consistent with the following:  (1)  Determination of amount of attorneys' fees.  Fees awarded under section 615(i)(3) of the Act must be based on rates prevailing in the community in which the action or proceeding arose for the kind and quality of services furnished.  No bonus or multiplier may be used in calculating the fees awarded under this subsection.  (2) Prohibition of attorneys' fees and related costs for certain services.  (i)  Attorneys' fees may not be awarded and related costs may not be reimbursed in any action or proceeding under section 615 of the Act for services performed subsequent to the time of a written offer of settlement to a parent if -- (A) The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil Procedure or, in the case of an administrative proceeding, at any time more than 10 days before the proceeding begins; (B) The offer is not accepted within 10 days; and (C) The court or administrative hearing officer finds that the relief finally obtained by the parents is not more favorable to the parents than the offer of settlement.  (ii)  Attorneys’ fees may not be awarded relating to any meeting of the IEP team unless the meeting is convened as a result of an administrative proceeding or judicial action, or at the discretion of the State, for a mediation described in §300.506 that is conducted prior to the filing of a request for due process under §300.507 or 300.520-300.528.  (3) Exception to prohibition on attorneys' fees and related costs.  Notwithstanding paragraph (c)(2) of this section, an award of attorneys' fees and related costs may be made to a parent who is the prevailing party and who was substantially justified in rejecting the settlement offer.  (4) Reduction of amount of attorneys' fees.  Except as provided in paragraph (c)(5) of this section, the court reduces, accordingly, the amount of the attorneys’ fees awarded under section 615 of the Act, if the court finds that -- (i) The parent, during the course of the action or proceeding, unreasonably protracted the final resolution of the controversy; (ii) The amount of the attorneys' fees otherwise authorized to be awarded unreasonably exceeds the hourly rate prevailing in the community for similar services by attorneys of reasonably comparable skill, reputation, and experience; (iii)  The time spent and legal services furnished were excessive considering the nature of the action or proceeding; or (iv)  the attorney representing the parent did not provide to the school district the appropriate information in the due process complaint in accordance with §300.507(c).  (5)  Exception to reduction in amount of attorneys’ fees.  The provisions of paragraph (c)(4) of this section do not apply in any action or proceeding if the court finds that the State or local agency unreasonably protracted the final resolution of the action or proceeding or there was a violation of section 615 of the Act.
	

	§300.514  Child's status during proceedings.   (a)  Except as provided in §300.526, during the pendency of any administrative or judicial proceeding regarding a complaint under §300.507, unless the State or local agency and the parents of the child agree otherwise, the child involved in the complaint must remain in his or her current educational placement.
	

	(b)  If the complaint involves an application for initial admission to public school, the child, with the consent of the parents, must be placed in the public school until the completion of all the proceedings.
	

	(c)  If the decision of a hearing officer in a due process hearing conducted by the SEA or a State review official in an administrative appeal agrees with the child’s parents that a change of placement is appropriate, that placement must be treated as an agreement between the State or local agency and the parents for purposes of paragraph (a) of this section.
	

	§300.515  Surrogate parents.  (a)  General.  Each public agency shall ensure that the rights of a child are protected if -- (1) No parent (as defined in §300.20) can be identified; (2)  The public agency, after reasonable efforts, cannot discover the whereabouts of a parent; or  (3)  The child is a ward of the State under the laws 0of that State.
	

	(b) Duty of public agency.  The duty of a public agency under paragraph (a) of this section includes the assignment of an individual to act as a surrogate for the parents.  This must include a method --(1) For determining whether a child needs a surrogate parent; and (2) For assigning a surrogate parent to the child.
	

	(c) Criteria for selection of surrogates.  (1) The public agency may select a surrogate parent in any way permitted under State law.   (2) Except as provided in paragraph (c)(3) of this section, public agencies shall ensure that a person selected as a surrogate ‑‑  (i) Is not an employee of the SEA, the LEA, or any other agency that is involved in the education or care of the child; (ii) Has no interest that conflicts with the interest of the child he or she represents; and (iii) Has knowledge and skills that ensure adequate representation of the child. (3) A public agency may select as a surrogate a person who is an employee of a nonpublic agency that only provides non-educational care for the child and who meets the standards in paragraphs (c)(2)(ii) and (iii) of this section.
	

	(d) Non‑employee requirement; compensation.  A person who otherwise qualifies to be a surrogate parent under paragraph (c) of this section is not an employee of the agency solely because he or she is paid by the agency to serve as a surrogate parent.
	

	(e)  Responsibilities.  The surrogate parent may represent the child in all matters relating to -- (1)  The identification, evaluation, and educational placement of the child; and (2)  The provision of FAPE to the child.
	

	§300.516 [Reserved]
	

	§300.517 Transfer of parental rights at age of majority.  (a)  General.  A State may provide that, when a student with a disability reaches the age of majority under State law that applies to all students (except for a student with a disability who has been determined to be incompetent under State law) -- (1)(i) The public agency shall provide any notice required by this part to both the individual and the parents; and (ii) All other rights accorded to parents under Part B of the Act transfer to the student; and (2) All rights accorded to parents under Part B of the Act transfer to students who are incarcerated in an adult or juvenile, State or local correctional institution.  (3) Whenever a State transfers rights under this part pursuant to paragraph (a)(1) or (a)(2) of this section, the agency shall notify the individual and the parents of the transfer of rights.
	

	(b)  Special rule.  If, under State law, a State has a mechanism to determine that a student with a disability, who has reached the age of majority under State law that applies to all children and has not been determined incompetent under State law, does not have the ability to provide informed consent with respect to his or her educational program, the State shall establish procedures for appointing the parent, or, if the parent is not available another appro​priate individual, to represent the educational interests of the student throughout the student’s eligibility under Part B of the Act.
	

	[There is currently no §300.518.]
	

	§300.519  Change of placement for disciplinary removals.  For purposes of removals of a child with a disability from the child's current educational placement under §§300.520-300.529, a change of placement occurs if -- (a) The removal is for more than 10 consecutive school days; or (b) The child is subjected to a series of removals that constitute a pattern because they cumulate to more than 10 school days in a school year, and because of factors such as the length of each removal, the total amount of time the child is removed, and the proximity of the removals to one another.
	

	§300.520  Authority of school personnel.   (a) School personnel may order -- (1)(i) To the extent removal would be applied to children without disabilities, the removal of a child with a disability from the child’s current placement for not more than 10 consecutive school days for any violation of school rules, and additional removals of not more than 10 consecutive school days in that same school year for separate incidents of misconduct (as long as those removals do not constitute a change of placement under §300.519(b));  (ii) After a child with a disability has been removed from his or her current placement for more than 10 school days in the same school year, during any subsequent days of removal the public agency must provide services to the extent required under §300.121(d); and (2)  A change in placement of a child with a disability to an appropriate interim alternative edu​cational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than 45 days, if -- (i) The child carries a weapon to school or to a school function under the jurisdiction of a State or a local educational agency; or (ii) The child knowingly possesses or uses illegal drugs or sells or solicits the sale of a con​trolled substance while at school or a school function under the jurisdiction of a State or local educational agency.
	

	(b)(1) Either before or not later than 10 business days after either first removing the child for more than 10 school days in a school year or commencing a removal that constitutes a change of placement under §300.519, including the action described in paragraph (a)(2) of this section -- (i) If the LEA did not conduct a functional behavioral assessment and implement a behavioral intervention plan for the child before the behavior that resulted in the removal described in paragraph (a) of this section, the agency shall convene an IEP meeting to develop an assessment plan.  (ii) If the child already has a behavioral interven​tion plan, the IEP team shall meet to review the plan and its implementation, and, modify the plan and its implementation as necessary, to address the behavior.  (2)  As soon as practicable after developing the plan described in paragraph (b)(1)(i) of this section, and completing the assessments required by the plan, the LEA shall convene an IEP meeting to develop appropriate behavioral interventions to address that behavior and shall implement those interventions.
	

	(c)(1) If subsequently, a child with a disability who has a behavioral intervention plan and who has been removed from the child’s current educational placement for more than 10 school days in a school year is subjected to a removal that does not constitute a change of placement under §300.519, the IEP team members shall review the behavioral intervention plan and its implementation to determine if modifications are necessary.  (2) If one or more of the team members believe that modifications are needed, the team shall meet to modify the plan and its implementation, to the extent the team determines necessary.
	

	(d) For purposes of this section, the following definitions apply:  (1) Controlled substance means a drug or other substance identified under schedules I, II, III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. 812(c)).  (2) Illegal drug -- (i) Means a controlled substance; but (ii) Does not include a substance that is legally possessed or used under the supervision of a licensed health-care professional or that is legally possessed or used under any other authority under that Act or under any other provision of Federal law.  (3) Weapon has the meaning given the term "dangerous weapon" under paragraph (2) of the first subsection (g) of section 930 of title 18, United States Code.
	

	§300.521  Authority of hearing officer.   A hearing officer under section 615 of the Act may order a change in the placement of a child with a disability to an appropriate interim alternative educational setting for not more than 45 days if the hearing officer, in an expedited due process hearing -‑​(a) Determines that the public agency has dem​onstrated by substantial evidence that maintaining the current placement of the child is substantially likely to result in injury to the child or to others; (b)  Considers the appropriateness of the child's current placement; (c)  Considers whether the public agency has made reasonable efforts to minimize the risk of harm in the child's current placement, including the use of supple​mentary aids and services; and (d)  Determines that the interim alternative edu​cational setting that is proposed by school personnel who have consulted with the child’s special education teacher, meets the requirements of §300.522(b).  (e) As used in this section, the term substantial evidence means beyond a preponderance of the evidence.
	

	§300.522  Determination of setting.  (a) General.  The interim alternative educational setting referred to in §300.520(a)(2) must be determined by the IEP team.  (b) Additional requirements.  Any interim alter​native educational setting in which a child is placed under §§300.520(a)(2) or 300.521 must -- (1) Be selected so as to enable the child to continue to progress in the general curriculum, although in another setting, and to continue to receive those services and modifications, including those described in the child's current IEP, that will enable the child to meet the goals set out in that IEP; and (2) Include services and modifications to address the behavior described in §§300.520(a)(2) or 300.521, that are designed to prevent the behavior from recurring.
	

	§300.523  Manifestation determination review.  (a) General.  If an action is con​templated  regarding behavior described in §§300.520(a)(2) or 300.521, or involv​ing a removal that constitutes a change of placement under §300.519  for a child with a disability who has engaged in other behavior that violated any rule or code of conduct of the LEA that applies to all children ‑ (1)  Not later than the date on which the decision to take that action is made, the parents must be noti​fied of that decision and provided the procedural safeguards notice described in §300.504; and (2)  Immediately, if possible, but in no case later than 10 school days after the date on which the deci​sion to take that action is made, a review must be conducted of the relationship between the child's disability and the behavior subject to the disciplinary action.
	

	(b) Individuals to carry out review.  A review described in paragraph (a) of this section must be conducted by the IEP team and other qualified personnel in a meeting.
	

	(c) Conduct of review.  In carrying out a review described in paragraph (a) of this section, the IEP team and other qualified personnel may deter​mine that the behavior of the child was not a manifestation of the child's disability only if the IEP team and other qualified personnel ‑ (1) First consider, in terms of the behavior subject to disciplinary action, all relevant information, includ​ing ‑ (i)  Evaluation and diagnostic results, includ​ing the results or other relevant information supplied by the parents of the child; (ii)  Observations of the child; and (iii)  The child's IEP and placement; and (2)  Then determine that ‑ (i)  In relationship to the behavior subject to disciplinary action, the child's IEP and placement were appropriate and the special education services, supplementary aids and services, and behavior intervention strategies were provided consistent with the child's IEP and placement; (ii)  The child's disability did not impair the ability of the child to understand the impact and consequences of the behavior subject to discipli​nary action; and (iii)  The child's disability did not impair the ability of the child to control the behavior subject to disciplinary action.
	

	(d) Decision.  If the IEP team and other qualified personnel determine that any of the standards in paragraph (c)(2) of this section were not met, the behavior must be considered a manifestation of the child's disability.
	

	(e) Meeting.  The review described in paragraph (a) of this section may be conducted at the same IEP meeting that is convened under §300.520(b).
	

	(f) Deficiencies in IEP or placement.  If, in the review in paragraphs (b) and (c) of this section, a public agency identifies deficiencies in the child's IEP or placement or in their implementation, it must take immediate steps to remedy those deficiencies.
	

	§300.524  Determination that behavior was not manifesta​tion of disability.  (a)  General.  If the result of the review described in §300.523 is a determination, consistent with §300.523(d)​, that the behavior of the child with a disability was not a manifestation of the child's disability, the rel​evant disciplinary procedures applicable to children without disabilities may be applied to the child in the same manner in which they would be applied to children without disabil​ities, except as provided in  §300.121(d).
	

	(b) Additional requirement.  If the public agency initiates disciplinary procedures applicable to all children, the agency shall ensure that the special education and disciplinary records of the child with a disability are transmitted for consideration by the person or persons making the final determination regarding the disciplinary action.
	

	(c) Child's status during due process proceedings.  Except as provided in §300.526, §300.514 applies if a parent requests a hearing to challenge a determination, made through the review described in §300.523, that the behavior of the child was not a manifestation of the child's disability.
	

	§300.525  Parent appeal.  (a)  General.  (1)  If the child's parent disagrees with a determination that the child's behavior was not a manifestation of the child's disability or with any decision regarding placement under §§300.520-300.528, the parent may request a hearing.  (2) The State or local educational agency shall arrange for an expedited hearing in any case described in paragraph (a)(1) of this section if a hearing is requested by a parent.
	

	(b) Review of decision.  (1) In reviewing a decision with respect to the manifestation determination, the hearing officer shall determine whether the public agency has demonstrated that the child's behavior was not a manifestation of the child's disability consistent with the requirements of §300.523(d).  (2) In reviewing a decision under §300.520(a)(2) to place the child in an interim alternative educational setting, the hearing officer shall apply the standards in §300.521.
	

	§300.526  Placement during appeals.   (a)  General.  If a parent requests a hearing or an appeal regarding a disciplinary action described in §300.520(a)(2) or 300.521 to challenge the interim alternative educational setting or the manifestation determination, the child must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period provided for in §300.520(a)(2) or 300.521, whichever occurs first, unless the parent and the State agency or local educational agency agree otherwise.
	

	(b) Current placement.  If a child is placed in an interim alternative educational setting pursuant to ​§300.520(a)(2) or 300.521 and school personnel propose to change the child's placement after expiration of the interim alternative placement, during the pendency of any proceeding to challenge the proposed change in placement the child must remain in the current placement (the child's placement prior to the interim alternative educational setting), except as provided in paragraph (c) of this section.
	

	(c) Expedited hearing.  (1) If school personnel maintain that it is dan​gerous for the child to be in the current placement (placement prior to removal to the interim alternative education setting) during the pendency of the due proc​ess proceedings, the LEA may request an expedited due process hearing.  (2) In determining whether the child may be placed in the alternative educational setting or in another appropriate placement ordered by the hearing officer, the hearing officer shall apply the standards in §300.521.  (3)  A placement ordered pursuant to paragraph (c)(2) of this section may not be longer than 45 days. (4) The procedure in paragraph (c) of this section may be repeated, as necessary.
	

	§300.527  Protections for children not yet eligible for special education and related services. (a)  General.  A child who has not been determined to be eligible for special education and related services under this part and who has engaged in behavior that violated any rule or code of conduct of the local educational agency, including any behavior described in §§300.520 or 300.521, may assert any of the protections provided for in this part if the LEA had knowledge (as determined in accordance with paragraph (b) of this section) that the child was a child with a disability before the behavior that precipitated the disciplinary action occurred.
	

	(b) Basis of knowledge.  An LEA must be deemed to have knowledge that a child is a child with a disability if ‑ (1) The parent of the child has expressed concern in writing (or orally if the parent does not know how to write or has a disability that prevents a written statement) to personnel of the appropriate educational agency that the child is in need of special education and related services; (2) The behavior or performance of the child demonstrates the need for these services, in accordance with §300.7; (3) The parent of the child has requested an evaluation of the child pursuant to §§300.530-300.536; or (4) The teacher of the child, or other personnel of the local educational agency, has expressed concern about the behavior or performance of the child to the director of special education of the agency or to other personnel  in accordance with the agency’s established child find  or special education referral system.
	

	(c) Exception.  A public agency would not be deemed to have knowledge under paragraph (b) of this section if, as a result of receiving the information specified in that paragraph, the agency – (1) Either – (i) Conducted an evaluation under §§300.530-300.536, and determined that the child was not a child with a disability under this part; or (ii) Determined that an evaluation was not necessary; and (2) Provided notice to the child’s parents of its determination under paragraph (c)(1) of this section, consistent with §300.503.
	

	(d) Conditions that apply if no basis of knowledge.  (1) General.  If an LEA does not have knowledge that a child is a child with a disability (in accordance with paragraphs (b) and (c) of this section) prior to taking disciplinary measures against the child, the child may be subjected to the same disciplinary measures as measures applied to children without disabilities who engaged in comparable behaviors consistent with paragraph (c)(2) of this section.  (2)  Limitations.  (i) If a request is made for an evaluation of a child during the time period in which the child is subjected to disciplinary measures under §300.520 or 300.521, the evaluation must be conducted in an expedited manner.   (ii) Until the evaluation is completed, the child remains in the educational placement determined by school authorities, which can include suspension or expulsion without educational services.  (iii) If the child is determined to be a child with a disability, taking into consideration information from the evaluation conducted by the agency and information provided by the parents, the agency shall provide special education and related services in accordance with the provisions of this part, including the requirements of §§300.520-300.529 and section 612(a)(1)(A) of the Act.
	

	§300.528  Expedited due process hearings.  (a) Expedited due process hearings under §§300.521-300.526 must --(1)  Meet the requirements of §300.509, except that a State may provide that the time periods identified in §§300.509(a)(3) and §300.509(b) for purposes of expedited due process hearings under §§300.521-300.526 are not less than two business days; and (2)  Be conducted by a due process hearing officer who satisfies the requirements of §300.508.
	

	(b)(1) Each State shall establish a timeline for expedited due process hearings that results in a written decision being mailed to the parties within 45 days of the public agency’s receipt of the request for the hearing, without exceptions or extensions.  (2)  The timeline established under paragraph (b)(1) of this section must be the same for hearings requested by parents or public agencies.
	

	(c) A State may establish different procedural rules for expedited hearings under §§300.521-300.526 than it has established for due process hearings under §300.507.
	

	(d) The decisions on expedited due process hearings are appealable consistent with §300.510.
	

	§300.529  Referral to and action by law enforcement and judicial authorities.  (a)  Nothing in this part prohibits an agency from reporting a crime committed by a child with a disability to appropriate authorities or to prevent State law enforcement and judicial authorities from exercising their responsibilities with regard to the application of Federal and State law to crimes committed by a child with a disability.
	

	(b)(1) An agency reporting a crime committed by a child with a disability shall ensure that copies of the special education and disciplinary records of the child are transmit​ted for consideration by the appropriate authorities to whom it reports the crime.  (2)  An agency reporting a crime under this section may transmit copies of the child's special education and disciplinary records only to the extent that the transmission is permitted by the Family Educational Rights and Privacy Act.
	

	LEAST RESTRICTIVE ENVIRONMENT

	§300.130  Least restrictive environment. 
(a) General.  The State must have on file with the Secretary procedures that ensure that the requirements of §§300.550-300.556 are met, including the provision in §300.551 requiring a continuum of alternative placements to meet the unique needs of each child with a disability.

	(b) Additional requirement.  (1) If the State uses a funding mechanism by which the State distributes State funds on the basis of the type of setting where a child is served, the funding mechanism may not result in placements that violate the requirements of para​graph (a) of this section.  (2) If the State does not have poli​cies and procedures to ensure compliance with paragraph (b)(1) of this section, the State must provide the Secretary an assurance that the State will revise the funding mechanism as soon as feasible to ensure that the mechanism does not result in placements that violate that paragraph.
	Assurance



	§300.550  General LRE Requirements.   (a) Except as provided in §300.311(b) and (c), a State shall demonstrate to the satisfaction of the Secretary that the State has in effect policies and procedures to ensure that it meets the requirements of §§300.550‑300.556.
	

	(b) Each public agency shall ensure ‑‑ (1) That to the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are nondisabled; and (2) That special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.
	

	§300.551 Continuum of alternative placements.  (a) Each public agency shall ensure that a continuum of alternative placements is available to meet the needs of children with disabilities for special education and related services.
	

	(b) The continuum required in paragraph (a) of this section must ‑‑ (1) Include the alternative placements listed in the definition of special education under §300.26 (instruction in regular classes, special classes, special schools, home instruction, and instruction in hospitals and institutions); and (2) Make provision for supplementary services (such as resource room or itinerant instruction) to be provided in conjunction with regular class placement.
	

	§300.552  Placements.    In determining the educational placement of a child with a disability, including a preschool child with a disability, each public agency shall ensure that – (a)  The placement decision -- (1)  Is made by a group of persons, including the parents, and other persons knowledgeable about the child, the meaning of the evaluation data, and the placement options; and (2)  Is made in conformity with the LRE provisions of this subpart, including §§300.550-300.554;
	

	(b) The child's placement -- (1) Is determined at least annually; (2) Is based on the child's IEP; and (3) Is as close as possible to the child's home;
	

	(c)  Unless the IEP of a child with a disability requires some other arrangement, the child is educated in the school that he or she would attend if nondisabled;
	

	(d)  In selecting the LRE, consideration is given to any potential harmful effect on the child or on the quality of services that he or she needs; and
	

	(e) A child with a disability is not removed from education in age-appropriate regular classrooms solely because of needed modifications in the general curriculum.
	

	§300.553  Nonacademic settings.  In providing or arranging for the provision of nonacademic and extracurricular services and activities, including meals, recess periods, and the services and activities set forth in §300.306, each public agency shall ensure that each child with a disability participates with nondisabled children in those services and activities to the maximum extent appropriate to the needs of that child.
	

	§300.554  Children in public or private institutions.  Except as provided in §300.600(d), an SEA must ensure that §300.550 is effectively implemented, including, if necessary, making arrangements with public and private institutions (such as a memorandum of agreement or special implementation procedures).
	

	§300.555  Technical assistance and training activities.  Each SEA shall carry out activities to ensure that teachers and administrators in all public agencies ‑‑ (a) Are fully informed about their responsibilities for implementing §300.550; and (b) Are provided with technical assistance and training necessary to assist them in this effort.
	

	§300.556  Monitoring activities.  (a) The SEA shall carry out activities to ensure that §300.550 is implemented by each agency.
	

	(b) If there is evidence that a public agency makes placements that are inconsistent with §300.550, the SEA shall – (1) Review the public agency’s justification for its actions; and (2) Assist in planning and implementing any necessary corrective action.
	

	§300.131 [Reserved.]

	TRANSITION OF CHILDREN FROM PART C TO PRESCHOOL PROGRAMS

	§300.132 Transition of children from Part C to preschool programs. The State must have on file with the Secretary policies and procedures to ensure that -- (a) Children participating in early‑intervention programs assisted under Part C of the Act, and who will participate in preschool programs assisted under Part B of the Act, experience a smooth and effective transition to those preschool programs in a manner consistent with section 637(a)(8) of the Act;
	

	(b) By the third birthday of a child described in paragraph (a) of this section, an IEP or, if consistent with §300.342(c) and section 636(d) of the Act, an IFSP, has been developed and is being implemented for the child consistent with §300.121(c); and
	

	(c) Each LEA will participate in transition planning conferences arranged by the designated lead agency under §637(a)(8) of the Act.
	

	PRIVATE SCHOOLS

	§300.133  Children in Private schools.   The State must have on file with the Secretary policies and procedures that ensure that the requirements of §§300.400‑300.403 and §§300.450‑300.462 are met.

	Children with Disabilities in Private Schools Placed or Referred by Public Agencies.  [As provided in §300.400, “Sections 300.401-300.402 apply only to children who are or have been placed in or referred to a private school or facility by a public agency as a means or providing special education and related services.”]

	§300.401  Responsibility of SEA.  Each SEA shall ensure that a child with a disability who is placed in or referred to a private school or facility by a public agency -- (a) Is provided special education and related services ‑‑ (1) In conformance with an IEP that meets the requirements of §§300.340‑300.350; and (2) At no cost to the parents;
	

	(b)  Is provided an education that meets the standards that apply to education provided by the SEA and LEAs (including the requirements of this part); and
	

	(c) Has all of the rights of a child with a disability who is served by a public agency.
	

	§300.402  Implementation by SEA.   In implementing §300.401, the SEA shall ‑‑  (a)  Monitor compliance through procedures such as written reports, on‑site visits, and parent questionnaires;
	

	(b)  Disseminate copies of applicable standards to each private school and facility to which a public agency has referred or placed a child with a disability; and
	

	 (c) Provide an opportunity for those private schools and facilities to participate in the development and revision of State standards that apply to them.
	

	Children with Disabilities Enrolled by Their Parents in Private Schools When FAPE is at Issue

	§300.403  Placement of children by parents if FAPE is at issue.  (a)  General.  This part does not require an LEA to pay for the cost of education, including special education and related services, of a child with a disability at a private school or facility if that agency made FAPE available to the child and the parents elected to place the child in a private school or facility.  However, the public agency shall include that child in the population whose needs are addressed consistent with §§300.450-300.462.
	

	(b) Disagreements about FAPE.  Disagreements between a parent and a public agency regarding the availability of a program appropriate for the child, and the question of financial responsibility, are subject to the due process procedures of §§300.500-300.517.
	

	(c) Reimbursement for private school placement.  If the parents of a child with a disability, who previously received special education and related services under the authority of a public agency, enroll the child in a private preschool, elementary, or secondary school without the consent of or referral by the public agency, a court or a hearing officer may require the agency to reimburse the parents for the cost of that enrollment if the court or hearing officer finds that the agency had not made FAPE available to the child in a timely manner prior to that enrollment and that the private placement is appropriate.  A parental placement may be found to be appropriate by a hearing officer or a court even if it does not meet the State standards that apply to education provided by the SEA and LEAs.
	

	(d) Limitation on reimbursement.  The cost of reimbursement described in paragraph (c) of this section may be reduced or denied ‑

(1) If‑ (i) At the most recent IEP meeting that the parents attended prior to removal of the child from the public school, the parents did not inform the IEP team that they were reject​ing the placement proposed by the public agency to provide FAPE to their child, including stating their concerns and their intent to enroll their child in a private school at public expense; or (ii)  At least ten (10) business days (including any holi​days that occur on a business day) prior to the removal of the child from the public school, the parents did not give written notice to the public agency of the information described in paragraph (d)(1)(i) of this section; (2)  If, prior to the parents' removal of the child from the public school, the public agency informed the parents, through the notice require​ments described in §300.503(a)(1), of its intent to evaluate the child (including a statement of the purpose of the evaluation that was appropriate and reasonable), but the parents did not make the child available for the evaluation; or (3)  Upon a judicial finding of unreasonableness with respect to actions taken by the parents.
	

	(e) Exception.  Notwithstanding the notice requirement in paragraph (d)(1) of this section, the cost of reimbursement may not be reduced or denied for failure to provide the notice if ‑‑ (1) The parent is illiterate and cannot write in English; (2)  Compliance with paragraph (d)(1) of this section would likely result in physical or serious emotional harm to the child; (3)  The school prevented the parent from providing the notice; or (4) The parents had not received notice, pursuant to section 615 of the Act, of the notice requirement in paragraph (d)(1) of this section.
	

	Children with Disabilities Enrolled by Their Parents in Private Schools
[As clarified in §300.450, “private school children with disabilities means children with disabilities enrolled by their parents in private schools or facilities other than children with disabilities covered under §§300.400-300.402.]

	§300.451  Child find for private school children with disabilities.  (a) Each LEA shall locate, identify, and evaluate all private school children with disabilities, including religious-school children residing in the jurisdiction of the LEA, in accordance with §§300.125 and 300.220.  The activities undertaken to carry out this responsibility for private school children with disabilities must be comparable to activities undertaken for children with disabilities in public schools.
	

	(b) Each LEA shall consult with appropriate representatives of private school children with disabilities on how to carry out the activities described in paragraph (a) of this section.
	

	§300.452 Provision of services—basic requirement.  (a) General.  To the extent consistent with their number and location in the State, provision must be made for the participation of private school children with disabilities in the program assisted or carried out under Part B of the Act by providing them with special education and related services in accordance with §§300.453-300.462.
	

	(b) SEA Responsibility – services plan.  Each SEA shall ensure that, in accordance with paragraph (a) of this section and §§300.454-300.456, a services plan is developed and implemented for each private school child with a disability who has been designated to receive special education and related services under this part.
	

	§300.453 Expenditures.  (a)  Formula.  To meet the requirement of §300.452(a), each LEA must spend on providing special education and related services to private school children with disabilities -- (1)  For children aged 3 through 21, an amount that is the same proportion of the LEA's total subgrant under section 611(g) of the Act as the number of private school children with disabilities aged 3 through 21 residing in its jurisdiction is to the total number of children with disabilities in its jurisdiction aged 3 through 21; and (2)  For children aged 3 through 5, an amount that is the same proportion of the LEA's total subgrant under section 619(g) of the Act as the number of private school children with  disabilities aged 3 through 5 residing in its jurisdiction is to the total number of children with disabilities in its jurisdiction aged 3 through 5.
	

	(b) Child count. (1) Each LEA shall --(i) Consult with representatives of private school children in deciding how to conduct the annual count of the number of private school children with disabilities; and (ii) Ensure that the count is conducted on December 1 or the last Friday of October of each year.  (2) The child count must be used to determine the amount that the LEA must spend on providing special education and related services to private school children with disabilities in the next subsequent fiscal year.
	

	(c) Expenditures for child find may not be considered. Expenditures for child find activities described in §300.451 may not be considered in determining whether the LEA has met the requirements of paragraph (a) of this section.
	

	(d) Additional services permissible.  State and local educational agencies are not prohibited from providing services to private school children with disabilities in excess of those required by this part, consistent with State law or local policy.
	

	§300.454  Services determined.   (a)  No individual right to special education and related services.  (1)  No private school child with a disability has an individual right to receive some or all of the special education and related services that the child would receive if enrolled in a public school.    (2) Decisions about the services that will be provided to private school children with disabilities under §§300.452-300.462, must be made in accordance with paragraphs (b), and (c) of this section.
	

	(b) Consultation with representatives of private school children with disabilities.   (1) General.  Each LEA shall consult, in a timely and meaningful way, with appropriate representatives of private school children with disabilities in light of the funding under §300.453, the number of private school children with disabilities, the needs of private school children with disabilities, and their location to decide --(i) Which children will receive services under §300.452; (ii)  What services will be provided; (iii)  How and where the services will be provided; and  (iv) How the services provided will be evaluated.  (2) Genuine opportunity.  Each LEA shall give appropriate representatives of private school children with disabilities a genuine opportunity to express their views regarding each matter that is subject to the consultation requirements in this section.  (3) Timing.  The consultation required by paragraph (b)(1) of this section must occur before the LEA makes any decision that affects the opportunities of private school children with disabilities to participate in services under §§300.452-300.462.  (4) Decisions.  The LEA shall make the final decisions with respect to the services to be provided to eligible private school children.
	

	(c) Services plan for each child served under §§300.450-300.462.  If a child with a disability is enrolled in a religious or other private school and will receive special education or related services from an LEA, the LEA shall --(1)  Initiate and conduct meetings to develop, review, and revise a services plan for the child, in accordance with §300.455(b); and (2)  Ensure that a representative of the religious or other private school attends each meeting.  If the representative cannot attend, the LEA shall use other methods to ensure participation by the private school, including individual or conference telephone calls.
	

	§300.455  Services provided.  (a) General. (1) The services provided to private school children with disabilities must be provided by personnel meeting the same standards as personnel providing services in the public schools.  (2) Private school children with disabilities may receive a different amount of services than children with disabilities in public schools.  (3) No private school child with a disability is entitled to any service or to any amount of a service the child would receive if enrolled in a public school.
	

	(b) Services provided in accordance with a services plan.  (1)Each private school child with a disability who has been designated to receive services under §300.452 must have a services plan that describes the specific special education and related services that the LEA will provide to the child in light of the services that the LEA has determined, through the process described in §§300.453-300.454, it will make available to private school children with disabilities.  (2) The services plan must, to the extent appropriate -- (i) Meet the requirements of §300.347, with respect to the services provided; and (ii) Be developed, reviewed, and revised consistent with §§300.342-300.346.
	

	§300.456  Location of services; transportation.  (a)  On-site.  Services provided to private school children with disabilities may be provided on-site at a child's private school, including a religious school, to the extent consistent with law.
	

	(b) Transportation.  (1)  General. (i)  If necessary for the child to benefit from or participate in the services provided under this part, a private school child with a disability must be provided transportation --(A)  From the child's school or the child's home to a site other than the private school; and (B)  From the service site to the private school, or to the child's home, depending on the timing of the services. (ii)  LEAs are not required to provide transportation from the child's home to the private school. (2)  Cost of transportation.  The cost of the transportation described in paragraph (b)(1)(i) of this section may be included in calculating whether the LEA has met the requirement of §300.453.
	

	§300.457  Complaints.  (a) Due process inapplicable.  The procedures in §§300.504-300.515 do not apply to complaints that an LEA has failed to meet the requirements of §§300.452-300.462, including the provision of services indicated on the child's services plan.
	

	(b) Due process applicable.  The procedures in §§300.504- 300.515 do apply to complaints that an LEA has failed to meet the requirements of §300.451, including the requirements of §§300.530-300.543.
	

	(c) State complaints.  Complaints that an SEA or LEA has failed to meet the requirements of §§300.451-300.462 may be filed under the procedures in §§300.660-300.662.
	

	§300.458  Separate classes prohibited.   An LEA may not use funds available under section 611 or 619 of the Act for classes that are organized separately on the basis of school enrollment or religion of the students if --(a)  The classes are at the same site; and (b)  The classes include students enrolled in public schools and students enrolled in private schools.
	

	§300.459  Requirement that funds not benefit a private school.   (a) An LEA may not use funds provided under section 611 or 619 of the Act to finance the existing level of instruction in a private school or to otherwise benefit the private school.
	

	(b) The LEA shall use funds provided under Part B of the Act to meet the special education and related services needs of students enrolled in private schools, but not for -- (1) The needs of a private school; or (2) The general needs of the students enrolled in the private school.
	

	§300.460  Use of public school personnel.  An LEA may use funds available under sections 611 and 619 of the Act to make public school personnel available in other than public facilities --(a)  To the extent necessary to provide services under §§300.450-300.462 for private school children with disabilities; and (b)  If those services are not normally provided by the private school.
	

	§300.461  Use of private school personnel.   An LEA may use funds available under sections 611 or 619 of the Act to pay for the services of an employee of a private school to provide services under §§300.450-300.462 if --(a)  The employee performs the services outside of his or her regular hours of duty; and (b)  The employee performs the services under public supervision and control.
	

	§300.462  Requirements concerning property, equipment and supplies for the benefit of private school children with disabilities.   (a)  A public agency must keep title to and exercise continuing administrative control of all property, equipment, and supplies that the public agency acquires with funds under section 611 or 619 of the Act for the benefit of private school children with disabilities.
	

	(b) The public agency may place equipment and supplies in a private school for the period of time needed for the program.
	

	(c) The public agency shall ensure that the equipment and supplies placed in a private school --(1)  Are used only for Part B purposes; and (2)  Can be removed from the private school without remodeling the private school facility.
	

	(d) The public agency shall remove equipment and supplies from a private school if --(1)  The equipment and supplies are no longer needed for Part B purposes; or (2)  Removal is necessary to avoid unauthorized use of the equipment and supplies for other than Part B purposes.
	

	(e) No funds under Part B of the Act may be used for repairs, minor remodeling, or construction of private school facilities.
	

	COMPREHENSIVE SYSTEM OF PERSONNEL DEVELOPMENT

	§300.135  Comprehensive system of personnel development.   (a)  General.  The State must have in effect, consistent with the purposes of this part and with section 635(a)(8) of the Act, a comprehensive system of personnel development that --(1)  Is designed to ensure an ade​quate supply of qualified special education, regular education, and related services personnel; and (2)  Meets the requirements for a State improvement plan relating to personnel development in section 653(b)(2)(B) and (c)(3)(D) of the Act.

(b)  Information.  The State must have on file with the Secretary information that shows that the requirements of paragraph (a) of this section are met.
	

	§300.380  General CSPD requirements.  (a)  Each State shall develop and implement a comprehensive system of personnel development that ‑‑ (1)  Is​ consistent with the purposes of this part and with section 635(a)(8) of the Act; (2)  Is designed to ensure an ade​quate supply of qualified special education, regular education, and related services personnel; (3)  Meets the requirements of §§300.381 and 300.382; and (4)  Is updated at least every five years.
	

	(b) A State that has a State improvement grant has met the requirements of paragraph (a) of this section.
	

	§300.381  Adequate supply of qualified personnel.   Each State must include, at least, an analysis of State and local needs for professional development for personnel to serve children with disabilities that includes, at a minimum ‑ (a)  The number of personnel providing special education and related services; and (b)  Relevant information on current and anticipated personnel vacancies and shortages (including the number of individuals described in paragraph (a) of this section with temporary certification), and on the extent of certification or retraining necessary to eliminate these shortages, that is based, to the maximum extent possible, on existing assessments of personnel needs.
	

	§300.382 Improvement strategies.  Each State must describe the strategies the State will use to address the needs identified under §300.381.  These strategies must include how the State will address the identified needs for in-service and pre-service preparation to ensure that all personnel who work with children with disabilities (including both professional and paraprofessional personnel who provide special education, general education, related services, or early intervention services) have the skills and knowledge necessary to meet the needs of children with disabilities.  The plan must include a description of how the State will --  (a)  Prepare general and special education personnel with the content knowledge and collaborative skills needed to meet the needs of children with disabilities including how the State will work with other States on common certification criteria;
	

	(b)  Prepare professionals and paraprofessionals in the area of early intervention with the content knowledge and collaborative skills needed to meet the needs of infants and toddlers with disabilities;
	

	(c)  Work with institutions of higher education and other entities that (on both a pre‑service and an in‑service basis) prepare personnel who work with children with disabilities to ensure that those institutions and entities develop the capacity to support quality professional development programs that meet State and local needs;
	

	(d)  Work to develop collaborative agreements with other States for the joint support and development of programs to prepare personnel for which there is not sufficient demand within a single State to justify support or development of a program of preparation;
	

	(e)  Work in collaboration with other States, particularly neighboring States, to address the lack of uniformity and reciprocity in credentialing of teachers and other personnel;
	

	(f)  Enhance the ability of teachers and others to use strategies, such as behavioral interventions, to address the conduct of children with disabilities that impedes the learning of children with disabilities and others;
	

	(g)  Acquire and disseminate, to teachers, administrators, school board members, and related services personnel, significant knowledge derived from educational research and other sources, and how the State will, if appropriate, adopt promising practices, materials, and technology;
	

	(h)  Recruit, prepare, and retain qualified personnel, including personnel with disabilities and personnel from groups that are under-represented in the fields of regular education, special education, and related services;
	

	(i)  Insure that the plan is integrated, to the maximum extent possible, with other professional development plans and activities, including plans and activities developed and carried out under other Federal and State laws that address personnel recruitment and training; and
	

	(j) Provide for the joint training of parents and special education, related services, and general education personnel.
	

	PERSONNEL STANDARDS

	§300.136  Personnel standards. (a) Definitions.  As used in this part -- (1) Appropriate professional requirements in the State means entry level requirements that -- (i) Are based on the highest requirements in the State applicable to the profession or discipline in which a person is providing special education or related services; and (ii) Establish suitable qualifications for personnel providing special education and related services under Part B of the Act to children with disabilities who are served by State, local, and private agencies (see §300.2); (2) Highest requirements in the State applicable to a specific profession or discipline means the highest entry‑level academic degree needed for any State-approved or –recognized certification, licensing, registration, or other comparable requirements that apply to that profession or discipline; (3) Profession or discipline means a specific occupational category that ‑‑ (i) Provides special education and related services to children with disabilities under Part B of the Act; (ii) Has been established or designated by the State; (iii) Has a required scope of responsibility and degree of supervision; and (iv) Is not limited to traditional occupational categories; and (4) State-approved or –recognized certification, licensing, registration, or other comparable requirements means the requirements that a State legislature either has enacted or has authorized a State agency to promulgate through rules to establish the entry‑level standards for employment in a specific profession or discipline in that State.
	

	(b) Policies and procedures.  (1)(i) The State must have on file with the Secretary policies and procedures relating to the establishment and maintenance of standards to ensure that personnel necessary to carry out the purposes of this part are appropriately and adequately prepared and trained.  (ii) The policies and procedures required in paragraph (b)(1)(i) of this section must provide for the establishment and maintenance of standards that are consistent with any State-approved or –recognized certification, licensing, registration, or other comparable requirements that apply to the profession or discipline in which a person is providing special education or related services.   (2) Each State may -- (i) Determine the specific occupational categories required to provide special education and related services within the State; and (ii) Revise or expand those categories as needed.  (3) Nothing in this part requires a State to establish a specified training standard (e.g., a masters degree) for personnel who provide special education and related services under Part B of the Act. (4) A State with only one entry-level academic degree for employment of personnel in a specific profession or discipline may modify that standard as necessary to ensure the provision of FAPE to all children with disabilities in the State without violating the requirements of this section.
	

	(c) Steps for retraining or hiring personnel.  To the extent that a State's standards for a profession or discipline, including standards for temporary or emergency certification, are not based on the highest requirements in the State applicable to a specific profession or discipline, the State must provide the steps the State is taking and the procedures for notifying public agencies and personnel of those steps and the timelines it has established for the retraining or hiring of personnel to meet appropriate professional requirements in the State.
	

	(d) Status of personnel standards in the State.  (1) In meeting the requirements in paragraphs (b) and (c) of this section, a determination must be made about the status of personnel standards in the State.  That determination must be based on current information that accurately describes, for each profession or discipline in which personnel are providing special education or related services, whether the applicable standards are consistent with the highest requirements in the State for that profession or discipline.  (2) The information required in paragraph (d)(1) of this section must be on file in the SEA and available to the public.
	

	(e) Applicability of State statutes and agency rules.  In identifying the highest requirements in the State for purposes of this section, the requirements of all State statutes and the rules of all State agencies applicable to serving children with disabilities must be considered.
	

	(f) Use of paraprofessionals and assistants.  A State may allow paraprofessionals and assistants who are appropriately trained and supervised, in accord​ance with State law, regulations, or written policy, in meeting the requirements of this part to be used to assist in the provision of special education and related services to children with disabilities under Part B of the Act.
	

	(g) Policy to address shortage of personnel. (1)  In implementing this section, a State may adopt a policy that includes a requirement that LEAs in the State make an ongoing good faith effort to recruit and hire appropriately and adequately trained personnel to provide special education and related services to children with disabilities, including, in a geographic area of the State where there is a shortage of personnel that meet these qualifications, the most qualified individuals available who are making satisfactory progress toward completing applicable course work necessary to meet the standards described in paragraph (b)(2) of this section, consistent with State law and the steps described in paragraph (c) of this section, within three years.  (2)  If a State has reached its established date under paragraph (c) of this section, the State may still exercise the option under paragraph (g)(1) of this section for training or hiring all personnel in a specific profession or discipline to meet appropriate professional requirements in the State.   (3)(i)  Each State must have a mechanism for serving children with disabilities if instructional needs exceed available personnel who meet appropriate professional requirements in the State for a specific profession or discipline.  (ii)  A State that continues to experience shortages of qualified personnel must address those shortages in its comprehensive system of personnel development under §300.135.
	

	PERFORMANCE GOALS AND INDICATORS

	§300.137  Performance goals and indicators. The State must have on file with the Secretary information to demonstrate that the State -- (a) Has established goals for the performance of children with disabilities in the State that -- (1)  Will promote the purposes of this part, as stated in §300.1; and (2) Are consistent, to the maximum extent appropriate, with other goals and standards for all children established by the State;
	

	 (b) Has established performance indicators that the State will use to assess progress toward achieving those goals that, at a minimum, address the performance of children with disabilities on assessments, drop‑out rates, and graduation rates;
	

	(c)  Every two years, will report to the Secretary and the public on the progress of the State, and of children with disabilities in the State, toward meeting the goals established under paragraph (a) of this section; and
	

	(d) Based on its assessment of that progress, will revise its State improvement plan under subpart 1 of Part D of the Act as may be needed to improve its performance, if the State receives assistance under that subpart.
	

	PARTICIPATION IN ASSESSMENTS

	§300.138  Participation in assessments. The State must have on file with the Secretary information to demonstrate that --(a)  Children with disabilities are included in general State and district‑wide assessment pro​grams, with appropriate accommodations and modifications in administration, if necessary;
	

	(b) As appropriate, the State or LEA -‑​(1) Develops guidelines for the participation of children with disabilities in alternate assessments for those children who cannot participate in State and district‑wide assessment programs; (2)  Develops alternate assessments in accordance with paragraph (b)(1) of this section; and (3)  Beginning not later than July 1, 2000, conducts the alternate assessments described in paragraph (b)(2) of this section.
	

	§300.139  Reports relating to assessments.  (a) General.  In implementing the requirements of §300.138, the SEA shall make available to the public, and report to the public with the same frequency and in the same detail as it reports on the assessment of nondisabled children, the following information:  (1)  The number of children with disabilities participating -- (i)  In regular assessments; and (ii)  In alternate assessments.  (2)  The performance results of the children described in paragraph (a)(1) of this section if doing so would be statistically sound and would not result in the disclosure of performance results identifiable to individual children -- (i)  On regular assessments (beginning not later than July 1, 1998); and  (ii)  On alternate assessments (not later than July 1, 2000).
	

	(b) Combined reports.  Reports to the public under paragraph (a) of this section must include – (1) Aggregated data that include the performance of children with disabilities together with all other children; and (2) Disaggregated data on the performance of children with disabilities.
	

	(c) Timeline for disaggregation of data.  Data relating to the performance of children described under paragraph (a)(2) of this section must be disaggregated – (1) For assessments conducted after July 1, 1998; and (2)  For assessments conducted before July 1, 1998, if the State is required to disaggregate the data prior to July 1, 1998.
	

	§300.140 [Reserved.]

	SEA RESPONSIBILITY FOR GENERAL SUPERVISION

	§300.141  SEA responsibility for general supervision.   (a)  The State must have on file with the Secretary information that shows that the requirements of §300.600 are met.

	(b) The information described under paragraph (a) of this section must include a copy of each State statute, State regulation, signed agreement between respective agency officials, and any other documents that show compliance with that paragraph.
	

	§300.600  Responsibility for all educational programs.
  (a) The SEA is responsible for ensuring ‑‑ (1)  That the requirements of this part are carried out; and (2) That each educational program for children with disabilities administered within the State, including each program administered by any other State or local agency ‑‑ (i) Is under the general supervision of the persons responsible for educational programs for children with disabilities in the SEA; and (ii) Meets the education standards of the SEA (including the requirements of this part).
	

	(b) The State must comply with paragraph (a) of this section through State statute, State regulation, signed agreement between respective agency officials, or other documents.
	

	(c) Part B of the Act does not limit the responsibility of agencies other than educational agencies for providing or paying some or all of the costs of FAPE to children with disabilities in the State.
	

	(d) Notwithstanding paragraph (a) of this section, the Governor (or another individual pursuant to State law) may assign to any public agency in the State the responsibility of ensuring that the requirements of Part B of the Act are met with respect to students with disabilities who are convicted as adults under State law and incarcerated in adult prisons.
	

	METHODS OF ENSURING SERVICES

	§300.142  Methods of ensuring services. (a)  Establishing responsibility for services.  The Chief Executive Officer or designee of that officer shall ensure that an interagency agreement or other mechanism for interagency coordination is in effect between each noneducational public agency described in paragraph (b) of this section and the SEA, in order to ensure that all services described in paragraph (b)(1) of this section that are needed to ensure FAPE are provided, including the provision of these services during the pendency of any dispute under paragraph (a)(3) of this section.  The agreement or mechanism must include the following:  (1)  Agency financial responsibility.  An identi​fication of, or a method for defining, the financial responsibility of each agency for providing services described in paragraph (b)(1) of this section to ensure FAPE to children with disabilities.  The financial responsibility of each noneducational public agency described in paragraph (b) of this section, including the State Medicaid agency and other public insurers of children with disabilities, must precede the financial responsibility of the LEA (or the State agency responsible for developing the child's IEP).  (2)  Conditions and terms of reimbursement.  The conditions, terms, and procedures under which an LEA must be reimbursed by other agencies.  (3)  Interagency disputes.  Procedures for resolving interagency disputes (including procedures under which LEAs may initiate proceedings) under the agreement or other mechanism to secure reimbursement from other agencies or other​wise implement the provisions of the agreement or mechanism.  (4)  Coordination of services procedures.  Policies and procedures for agencies to determine and identify the interagency coordination responsibilities of each agency to promote the coordination and timely and appropriate delivery of services described in paragraph (b)(1) of this section.
	

	(b) Obligation of noneducational public agencies.  (1)  General. (i)  If any public agency other than an educational agency is otherwise obligated under Federal or State law, or assigned responsibility under State policy or pursuant to paragraph (a) of this section, to pro​vide or pay for any services that are also considered special education or related services (such as, but not limited to, services described in §300.5 relating to assistive technology devices, §300.6 relating to assistive technology services, §300.24 relating to related services, §300.28 relating to supplementary aids and services, and §300.29 relating to transition serv​ices) that are necessary for ensuring FAPE to children with disabilities within the State, the public agency shall fulfill that obliga​tion or responsibility, either directly or through contract or other arrangement.  (ii)  A noneducational public agency described in paragraph (b)(1)(i) of this section may not disqualify an eligible service for Medicaid reimbursement because that service is provided in a school context.  (2)  Reimbursement for services by noneducational public agency.  If a public agency other than an educational agency fails to provide or pay for the special education and related services described in paragraph (b)(1) of this section, the LEA (or State agency responsible for developing the child's IEP) shall provide or pay for these services to the child in a timely manner.  The LEA or State agency may then claim reimbursement for the services from the noneducational public agency that failed to provide or pay for these services and that agency shall reimburse the LEA or State agency in accordance with the terms of the inter​agency agreement or other mechanism described in paragraph (a)(1) of this section, and the agreement described in ​paragraph (a)(2) of this section.
	

	(c) Special rule.  The requirements of para​graph (a) of this section may be met through ‑-​ (1) State statute or regulation; (2) Signed agreements between respective agency officials that clearly identify the responsibilities of each agency relating to the provision of services; or (3) Other appropriate written methods as deter​mined by the Chief Executive Officer of the State or designee of that officer.
	

	(d) Information.  The State must have on file with the Secretary information to demonstrate that the requirements of paragraphs (a) through (c) of this section are met.
	

	(e) Children with disabilities who are covered by public insurance.  (1) A public agency may use the Medicaid or other public insurance benefits programs in which a child participates to provide or pay for services required under this part, as permitted under the public insurance program, except as provided in paragraph (e)(2) of this section.  (2) With regard to services required to provide FAPE to an eligible child under this part, the public agency -- (i) May not require parents to sign up for or enroll in public insurance programs in order for their child to receive FAPE under Part B of the Act; (ii) May not require parents to incur an out-of-pocket expense such as the payment of a deductible or co-pay amount incurred in filing a claim for services provided pursuant to this part, but pursuant to paragraph (g)(2) of this section, may pay the cost that the parent otherwise would be required to pay; and (iii)  May not use a child’s benefits under a public insurance program if that use would -- (A) Decrease available lifetime coverage or any other insured benefit; (B) Result in the family paying for services that would otherwise be covered by the public insurance program and that are required for the child outside of the time the child is in school; (C) Increase premiums or lead to the discontinuation of insurance; or

(D) Risk loss of eligibility for home and community-based waivers, based on aggregate health-related expenditures.
	

	(f) Children with disabilities who are covered by private insurance.  (1) With regard to services required to provide FAPE to an eligible child under this part, a public agency may access a parent's private insurance proceeds only if the parent provides informed consent consistent with §300.500(b)(1).  (2) Each time the public agency proposes to access the parent's private insurance proceeds, it must -- (i) Obtain parent consent in accordance with paragraph (f)(1) of this section; and (ii) Inform the parents that their refusal to permit the public agency to access their private insurance does not relieve the public agency of its responsibility to ensure that all required services are provided at no cost to the parents.
	

	(g) Use of Part B funds.  (1) If a public agency is unable to obtain parental consent to use the parent's private insurance, or public insurance when the parent would incur a cost for a specified service required under this part, to ensure FAPE the public agency may use its Part B funds to pay for the service.  (2) To avoid financial cost to parents who otherwise would consent to use private insurance, or public insurance if the parent would incur a cost, the public agency may use its Part B funds to pay the cost the parents otherwise would have to pay to use the parent's insurance (e.g., the deductible or co-pay amounts).
	

	(h) Proceeds from public or private insurance.  (1) Proceeds from public or private insurance will not be treated as program income for purposes of 34 CFR 80.25.  (2) If a public agency spends reimbursements from Federal funds (e.g., Medicaid) for services under this part, those funds will not be considered "State or local" funds for purposes of the maintenance of effort provisions in §§300.154 and 300.231.
	

	(i) Construction.  Nothing in this part should be construed to alter the requirements imposed on a State Medicaid agency, or any other agency administering a public insurance program by Federal statute, regulations or policy under title XIX, or title XXI of the Social Security Act, or any other public insurance program.
	

	SEA IMPLEMENTATION OF SAFEGUARDS

	§300.143  SEA implementation of safeguards.  The State must have on file with the Secretary the procedures that the SEA (and any agency assigned responsibility pursuant to §300.600(d)) follows to inform each public agency of its responsibility for ensuring effective implementation of procedural safeguards for the children with disabilities served by that public agency.
	

	HEARINGS RELATED TO LEA ELIGIBILITY

	§300.144  Hearings relating to LEA eligibility.  The State must have on file with the Secretary procedures to ensure that the SEA does not make any final determination that an LEA is not eligible for assistance under Part B of the Act without first giving the LEA reasonable notice and an opportunity for a hearing under 34 CFR 76.401(d).
	

	RECOVERY OF FUNDS FOR MISCLASSIFIED CHILDREN
	

	§300.145  Recovery of funds for misclassified children.  The State must have on file with the Secretary policies and procedures that ensure that the State seeks to recover any funds provided under Part B of the Act for services to a child who is determined to be erroneously classified as eligible to be counted under section 611(a) or (d) of the Act.
	

	SUSPENSION AND EXPULSION RATES

	§300.146  Suspension and expulsion rates.   The State must have on file with the Secretary information to demonstrate that the following requirements are met:  (a) General.  The SEA examines data to determine if significant discrepancies are occurring in the rate of long‑term suspensions and expul​sions of children with disabilities ‑-​(1)  Among LEAs in the State; or (2)  Compared to the rates for nondisabled chil​dren within the agencies.
	

	(b) Review and revision of policies.  If the discrepancies described in paragraph (a) of this section are occurring, the SEA reviews and, if appropriate, revises (or requires the affected State agency or LEA to revise) its policies, procedures, and practices relating to the development and implementation of IEPs, the use of behavioral interven​tions, and procedural safeguards, to ensure that these policies, procedures, and practices comply with the Act.
	

	ADDITIONAL INFORMATION IF SEA PROVIDES DIRECT SERVICES
	

	§300.147  Additional information if SEA provides direct services.   (a) If the SEA provides FAPE to children with disabilities, or provides direct services to these chil​dren, the agency -‑ (1) Shall comply with any additional requirements of §§300.220-300.230(a) and 300.234-300.250 as if the agency were an LEA; and (2) May use amounts that are otherwise available to the agency under Part B of the Act to serve those children without regard to §300.184 (relating to excess costs).
	

	(b) The SEA must have on file with the Secretary information to demonstrate that it meets the requirements of paragraph (a)(1) of this section.
	

	PUBLIC PARTICIPATION

	§300.148  Public participation.  (a) General; exception.  (1) Subject to paragraph (a)(2) of this section, each State must ensure that, prior to the adoption of any policies and procedures needed to comply with this part, there are public hearings, adequate notice of the hearings, and an opportunity for comment avail​able to the general public, including individuals with disabilities and parents of children with disabilities consistent with §§300.280-300.284.  (2)  A State will be considered to have met paragraph (a)(1) of this section with regard to a policy or procedure needed to comply with this part if it can demonstrate that prior to the adoption of that policy or procedure, the policy or procedure was subjected to a public review and comment process that is required by the State for other purposes and is comparable to and consistent with the requirements of §§300.280-300.284.
	The State must provide an assurance that, prior to adopting any policies and procedures needed to comply with Part B, including any amendments to policies and procedures, it has met the requirements of §§300.280-300.284.  OSEP may also require States to submit information to demonstrate that they have met these requirements.

	(b)  Documentation.  The State must have on file with the Secretary information to demonstrate that the requirements of paragraph (a) of this section are met.
	

	§300.281 Notice.  (a) The SEA shall provide adequate notice to the general public of the public hearings.
	

	(b) The notice must be in sufficient detail to inform the general public about ‑‑  (1) The purpose and scope of the State policies and procedures and their relation to Part B of the Act; (2) The availability of the State policies and procedures; 
(3)  The date, time, and location of each public hearing; (4)  The procedures for submitting written comments about the policies and procedures; and  (5)  The timetable for submitting the policies and procedures to the Secretary for approval.
	

	(c) The notice must be published or announced ‑‑ (1) In newspapers or other media, or both, with circulation adequate to notify the general public about the hearings; and (2) Enough in advance of the date of the hearings to afford interested parties throughout the State a reasonable opportunity to participate.
	

	§300.282  Opportunity to participate; comment period.  (a) The SEA shall conduct the public hearings at times and places that afford interested parties throughout the State a reasonable opportunity to participate.
	

	(b) The policies and procedures must be available for comment for a period of at least 30 days following the date of the notice under §300.281.
	

	§300.283  Review of public comments before adopting policies and procedures.  Before adopting the policies and procedures, the SEA shall ‑‑ (a) Review and consider all public comments; and (b) Make any necessary modifications in those policies and procedures.
	

	§300.284  Publication and availability of approved policies and procedures.  After the Secretary approves a State’s policies and procedures, the SEA shall give notice in newspapers or other media, or both, that the policies and procedures are approved.  The notice must name places throughout the State where the policies and procedures are available for access by any interested person.
	

	STATE ADVISORY PANEL

	§300.150  State advisory panel.   The State must have on file with the Secretary information to demonstrate that the State has established and main​tains an advisory panel for the purpose of providing policy guidance with respect to special education and related serv​ices for children with disabilities in the State in accordance with the requirements of §§300.650-300.653.
	The State must provide an assurance that it has established and maintains and advisory panel for the purpose of providing policy and guidance with respect to special education and related services for children with disabilities in the State, consistent with the requirements of  §§300.650-300.653.   OSEP may also require States to submit information to demonstrate that they have met these requirements.

	§300.650  Establishment of advisory panels.  (a) Each State shall establish and maintain, in accordance with §§300.650‑300.653, a State advisory panel on the education of children with disabilities.
	

	(b) The advisory panel must be appointed by the Governor or any other official authorized under State law to make those appointments.
	

	(c) If a State has an existing advisory panel that can perform the functions in §300.652, the State may modify the existing panel so that it fulfills all of the requirements of  §§300.650‑300.653, instead of establishing a new advisory panel.
	

	§300.651  Membership.  (a) General.  The membership of the State advisory panel must consist of members appointed by the Governor, or any other official authorized under State law to make these appointments, that is representative of the State population and that is composed of individuals involved in, or concerned with the education of children with disabilities, including ‑-​ (1) Parents of children with disabilities; (2) Individuals with disabilities; (3) Teachers; (4) Representatives of institutions of higher education that prepare special education and related services personnel; (5) State and local education officials; (6) Administrators of programs for children with disabilities; (7) Representatives of other State agencies involved in the financing or delivery of related services to children with disabilities; (8) Representatives of private schools and public charter schools; (9) At least one representative of a vocational, community, or business organization concerned with the provision of transition services to children with disabilities; and (10) Representatives from the State juvenile and adult corrections agencies.
	

	(b) Special rule.  A majority of the members of the panel must be individuals with disabilities or parents of children with disabilities.
	

	§300.652  Advisory panel functions.  (a) General.  The State advisory panel shall -- (1) Advise the SEA of unmet needs within the State in the education of children with disabilities; (2) Comment publicly on any rules or regulations proposed by the State regarding the education of chil​dren with disabilities; (3) Advise the SEA in developing evaluations and reporting on data to the Secretary under section 618 of the Act; (4) Advise the SEA in developing corrective action plans to address findings identified in Federal monitoring reports under Part B of the Act; and (5) Advise the SEA in developing and implementing policies relating to the coordination of services for children with disabilities.
	

	(b)  Advising on eligible students with disabilities in adult prisons.  The advisory panel also shall advise on the education of 

eligible students with disabilities who have been convicted as adults and incarcerated in adult prisons, even if, consistent with 

§300.600(d), a State assigns general supervision responsibility for those students to a public agency other than an SEA.
	

	§300.653  Advisory panel procedures.  (a) The advisory panel shall meet as often as necessary to conduct its business.
	

	(b) By July 1 of each year, the advisory panel shall submit an annual report of panel activities and suggestions to the SEA.  This report must be made available to the public in a manner consistent with other public reporting requirements of Part B of the Act.
	

	(c) Official minutes must be kept on all panel meetings and must be made available to the public on request.
	

	(d) All advisory panel meetings and agenda items must be announced enough in advance of the meeting to afford interested parties a reasonable opportunity to attend.  Meetings must be open to the public.
	

	(e) Interpreters and other necessary services must be provided at panel meetings for panel members or participants.  The State may pay for these services from funds under §300.620.
	

	(f) The advisory panel shall serve without compensation but the State must reimburse the panel for reasonable and necessary expenses for attending meetings and performing duties.  The State may use funds under §300.620 for this purpose.
	

	PROHIBITION AGAINST COMMINGLING

	§300.152  Prohibition against commingling.  (a) The State must have on file with the Secretary an assurance satisfactory to the Secretary that the funds under Part B of the Act are not commingled with State funds.
	

	(b) The assurance in paragraph (a) of this section is satisfied by the use of a separate accounting system that includes an audit trail of the expenditure of the Part B funds.  Separate bank accounts are not required.  (See 34 CFR 76.702 (Fiscal control and fund accounting procedures).)
	Assurance

	STATE-LEVEL NONSUPPLANTING

	§300.153  State‑level nonsupplanting.   (a)  General.  (1) Except as provided in §300.230, funds paid to a State under Part B of the Act must be used to supplement the level of Federal, State, and local funds (including funds that are not under the direct control of the SEA or LEAs) expended for special education and related services provided to chil​dren with disabilities under Part B of the Act and in no case to supplant these Federal, State, and local funds.  (2)  The State must have on file with the Secretary information to demonstrate to the satisfaction of the Secretary that the requirements of paragraph (a)(1) of this section are met.
	

	(b)  Waiver.  If the State provides clear and convincing evidence that all children with disabilities have available to them FAPE, the Secretary may waive, in whole or in part, the requirements of paragraph (a) of this section if the Secretary concurs with the evidence provided by the State under §300.589.
	Assurance

	MAINTENANCE OF STATE FINANCIAL SUPPORT

	§300.154  Maintenance of State financial support.  (a)  General.  The State must have on file with the Secretary information to demonstrate, on either a total or per-capita basis, that the State will not reduce the amount of State financial support for special education and related services for children with disabilities, or otherwise made available because of the excess costs of educating those children, below the amount of that support for the preceding fiscal year.
	

	(b)  Reduction of funds for failure to maintain support.  The Secretary reduces the allocation of funds under section 611 of the Act for any fiscal year following the fiscal year in which the State fails to comply with the requirement of paragraph (a) of this section by the same amount by which the State fails to meet the requirement.
	

	(c)  Waivers for exceptional or uncontrollable circumstances.  The Secretary may waive the require​ment of paragraph (a) of this section for a State, for one fiscal year at a time, if the Secretary determines that ‑-​(1)  Granting a waiver would be equitable due to exceptional or uncontrollable circumstances such as a natural disaster or a precipitous and unforeseen decline in the financial resources of the State; or (2)  The State meets the standard in §300.589 for a waiver of the requirement to supplement, and not to supplant, funds received under Part B of the Act.
	

	(d)  Subsequent years.  If for any fiscal year, a State fails to meet the requirement of paragraph (a) of this section, including any year for which the State is granted a waiver under paragraph (c) of this section, the financial support required of the State in future years under paragraph (a) of this section must be the amount that would have been required in the absence of that failure and not the reduced level of the State's support.
	Assurance

	POLICIES AND PROCEDURES FOR USE OF PART B FUNDS

	§300.155  Policies and procedures for use of Part B funds.  The State must have on file with the Secretary policies and procedures designed to ensure that funds paid to the State under Part B of the Act are spent in accordance with the provisions of Part B.
	

	ANNUAL DESCRIPTION OF USE OF PART B FUNDS
	

	§300.156  Annual description of use of Part B funds.  (a)  In order to receive a grant in any fiscal year a State must annually describe -- (1) How amounts retained for State-level activities under §300.602 will be used to meet the requirements of this part; (2)  How those amounts will be allocated among the activities described in §§300.621 and 300.370 to meet State priorities based on input from LEAs; and (3) The percentage of those amounts, if any, that will be distributed to LEAs by formula.  (b) If a State’s plans for use of its funds under §§300.370 and 300.620 for the forthcoming year do not change from the prior year, the State may submit a letter to that effect to meet the requirement in paragraph (a) of this section.
	The State must annually provide to OSEP a description of how the State will use amounts retained under §300.602 to meet the requirements of Part B, how those amounts will be allocated among the activities described in §§300.370 and 300.620 to meet State priorities based on input from LEAs, and the percentage of those amounts, if any, that will be distributed to LEAs by formula.  If a State's plans for use of its funds under §§300.370 and 300.620 for the forthcoming year do not change from the prior year, the State may submit a letter to that effect to meet the requirement of §300.156(a).


�  If the SEA is not responsible for ensuring that the requirements of Part B are met with respect to children with disabilities who are convicted as adults under State law and incarcerated in adult prisons, then the Governor has assigned that responsibility to another agency.  In such an instance, the State must assure that the documentation of this arrangement has been sent to the Office of Special Education Programs as part of the policies and procedures that are on file with the Secretary.
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