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THE SECRETARY' S COVM SSI ON ON OPPORTUNI TY | N ATHLETI CS
Wndham Hotel , Atlanta, Georgia
August 27, 2002

MS. DEBBI E PRI CE: Good norning,
everyone. M nane is Debbie Price, and |'mthe
executive director for the Commi ssion

| have a couple of brief announcenents
woul d like to make before we get started. One is if
anyone is here that needs an interpreter, we have
interpretation services, if you could let Tracy --
rai se your hand, Tracy -- let Tracy know and we'll
continue to provide those to you today.

The second, if you could turn off your cel
phones and beepers, or put themon vibrate, we
certainly would appreciate it.

And now to begin the neeting, | would |ike
to introduce you to Bill Hansen. Bill is the Deputy
Secretary for the Departnent of Education. He is ny
direct boss, of which I'mvery thankful

Bill has been a part of previous
adm nistrations. He was in the Reagan admi nistration

at the Departnent of Education and also in a previous
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Bush admi ni strati on.

I worked in the Senate for several years,
and when | started doing education issues, ny boss
said, if you need to know anythi ng about education
call Bill Hansen. And that is absolutely true. He's
probably the nmobst know edgeabl e about education fromK
through 12, postsecondary. | nean, he has a grasp of
the topic better than anyone |'ve ever known, and | am
very proud to say that | work for him And | would
like to introduce Bill to you right now.

MR. BILL HANSEN: Thank you, Debbi e,
and good norning. On behalf of the Secretary, |
wel come all of those in attendance and also all the
conmi ssi oners.

This is an exciting time for all of us.

It's back to school tinme for our nation's youth, and
I"mgetting ny six kids back to school. As | depart
here, 1'll be driving two kids out west to coll ege, and
two nore are starting high school this week, so it's a
wonderful tinme for all of us as we go about our work
and understand how this work inpacts our nation's youth
and each of us individually.

| do want to wel cone the conm ssioners and
al so make it clear that these individuals have made an

extensive conmitnment to this conmission. W're very
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thankful that they are here today working on this
important issue. This is a great call to public
service, and we do appreciate your tinme and conmitnent.
W know you're all very busy individuals in your
respective lives, and we appreciate the | eadership and
vision that you' re bringing to this conmmi ssion

I would also |ike to wel cone the speakers
who will be sharing with us this norning their
experiences and understanding of Title IX.  Most
inmportantly, | want to wel cone you, the general public,
who we will also hear fromthis afternoon. Thank you
all for taking the tinme fromyour busy schedules to be
with us in Atlanta.

I would also like to thank Phillips
Petrol eum for sponsoring this event. It couldn't have
been pulled off w thout their support, and we
appreci ate them

The Secretary's Commission on Qpportunity in
Athletics has an inportant mission, and this Town Hall
meeting will get it off to a great start.

I know | speak for Secretary Paige and
Presi dent Bush and his entire adm nistration when | say
we are adamant in our support for Title I X. This
| andmark | egi sl ati on has opened doors of opportunity

for generations of wonen and girls to conpete, to
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achieve, and to pursue their Anerican dreans. There
shoul d be no question of our conmmitnent to Title I X

In large way because of Title I X it is no
| onger unusual to see wonen in positions of power and
i nfluence, including running |arge conpanies, ruling
fromthe bench, or advising the President of the United
States. Wonen fill key | eadership positions throughout
the administration, including at the Departnment of
Education, and, as we w |l hear today, actively
participating in sports.

W thout question, Anerica's students do want
to play sports and be involved in athletics. Sports
have been great to our students and to our schools.
It's a wonderful opportunity to work for Secretary
Pai ge, who has extensive experience in athletics as he
has been a player and a coach and has studi ed and
witten about sports. He knows how inportant athletics
are for Anerican students. That's why he's asked for
the President to put these conmm ssioners on his team
That's why the Commission is holding these Town Hal
meet i ngs.

Coach Paige and | are very proud of this
quality teamand | ook forward to working with you in
the coning nont hs.

I think it's inportant for nost
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commi ssioners and al so for the public to al so
under st and President Bush's commitment to education in
general . The Department of Education really has about
four fundanmental responsibilities. There are a couple
of additional ones, but these four areas really
enconpass over 90 percent of the work that we do.

First is our K through 12 educati ona
programs hel ping the di sadvantaged students. Secondly
i s our higher education prograns that open up doors of
opportunity to 15 million Anericans going off to
college. The third is our special education program
whi ch benefit the lives of nillions of special
education students. And fourthly is our enforcenent of
the civil rights laws of this country.

On each of those first three itenms President
Bush has had an incredible agenda before himfor the
| ast 18 nonths. W have worked in a bipartisan way in
pushing | andmark | egi sl ation through Congress called No
Child Left Behind, and when the President tal ks about
No Child Left Behind, he literally neans it. And this
is legislation that is truly | andmarked, and it's
changing the lives of mllions of American students,
and nostly di sadvantaged students, to help all to have
the opportunity to achieve.

And as President Bush | think so el oquently



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

says, we've got to stanp out and stop bigotry of al
expectations for our students, especially for our |ower
inconme mnority students, to make sure that they are
held to the same standards and al so given the
opportunities to achieve as all students are.

On special education as well the President
has called for nore noney and for nore reforns of
speci al education. He's called for budget increases
that nore than the previous eight years have been
requested. And he has a conmm ssion |ikew se on specia
education that will be guiding us through the
reaut hori zation of the Special Education Act.

Thirdly is the area of higher education. W
are now providing alnost five million Pell grants to
| ow i ncome students to have access for opportunity for
college. This is about one-third of the college adult
popul ation. The President al so signed a bipartisan
bill into law in January that offers the | owest
interest rates of stability for student |oans. They
are now 4.06 percent and naki ng coll ege nore affordable
for all Americans who want to go on to coll ege

The tax cut bill last year also offered 20
plus billion dollars of incentives and savi ngs
opportunities for students to be able to go on to

col |l ege
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As we enter into this fourth domain, | just
think it's very clear to understand the President's
commi tment and Secretary Paige's conmtnment to not
being shy to reform but also to nake sure that the
resources and reforns equal better results. And that
i s what our agenda has been all about for the |last 18
mont hs, and that's why we | ook forward to our agenda
nmovi ng forward.

I would like to as we tal k about the fourth
conponent of the departnment right now, we really are
here to focus on Title I X. It has not just been an
inmportant civil rights law in our country, but it's
al so been an inportant educational |aw.

For the last 30 years Title | X has opened
the doors of opportunity for wonen and girls to
compete, to achieve, and to pursue their dreans. This
| aw has made our nation richer as well as many of our
i ndi vi dual s.

Thanks to the vigorous enforcenent of Title
I X as well as other social trends, nore wonmen than ever
are playing sports, graduating from college, and
pursui ng their dreans.

Presi dent Bush and Secretary Paige fully
support Title I X and the tremendous opportunities that

have been foll owed since its passage
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For exanple, let me just give you a couple
of statistics. Many girls and wonen in sports have
expl oded the size and nunber at the high school and
college levels. In 1971 before Title I X went into
effect, nore than 294,000 girls participated in high
school sports. Last year that nunber exceeded 2.7
mllion, an 847 percent increase over the last 30
years.

Bet ween 1981 and 1999 the nunmber of coll ege
wonen's teans rose by two-thirds, and according to the
General Accounting O fices, our colleges created nearly
3,800 new wonen sports teans, including 846 soccer
teans, 516 cross country teans, 432 softball teans, 350
vol | eybal | teams, 304 indoor track teams, and 302
basketball teans. Hopefully my four daughters get to
take place in sone of those sports.

In 1972 when Title | X becane | aw 44 percent
of all Bachelor's degrees went to wonen. Today wonen
earn nore than half of the Bachelor's degrees in this
country, 57 percent in the year 2000, and nany wonen
are pursuing careers that their grandnothers woul d have
never dreamed of or considered.

Clearly the changes brought about by Title
| X greatly expanded the opportunities for girls and

woren to achieve their greatest potential, and we at
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the Department of Education are working to build on
t hese successes.

We cel ebrate not only the success, but al so
the spirit of Title I X, which says "open to all."
Listen to these key words that are in the heart of
Title I X, quoting out of the statute, "no person in the
United States shall on the basis of sex be excluded
fromparticipation in, be denied the benefits of, or be
subj ected to discrimnination under any educati ona
programor activity receiving federal financia
assistance. And it's a wonderful opportunity.

We happen to have one of the authors of this
| anguage with us today, Senator Bayh. W | ook forward
to hearing his coments.

As Title I X reaches this nmilestone of its
30th anniversary, it's appropriate to celebrate its
achi evenents and to exanine its effects and see if
there are ways to inprove it even nore.

Presi dent Bush said recently that trenmendous
advances have been made in the fight for equality. W
must remain diligent in enforcing our nation's |aws,
and we still have work to do in this area. |'m proud
to be part of inplenenting the President's vision of a
nati on where civil rights laws are enforced fairly and

vigorously. So the charge being given to the
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Conmi ssion is to gather facts, to listen to Americans,
and to find out how Title | X sports progranms are doing.

I know each of you are experts in your
field, but | think it's going to be very inportant for
us to also do a lot of listening and to find out what
we can about these prograns.

At these neetings the conmissioners will
hear fromthe general public as well as experts who
have di stingui shed thenselves in public service and
athletics. Their insights will be invaluable in
hel pi ng us understand the prom se and achi evenents of
Title I X

The Departnent of Education is fortunate to
have them serving in these inportant positions of
public trust. And of course we will benefit greatly
fromthe perspective again of Senator Bayh, who is one
of the authors of this |andmark |egislation

Al'l of us are united by our conmmitnent to
ensuring a fair and equitable plan to every boy and
girl and every young nman and young worman in America.

It is my belief that an open and candi d exchange of
ideas will benefit this society, especially those young
peopl e who have made sports an integral part of their
lives.

Again, let ne clearly state that this
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admnistration is firmy committed to the spirit of
access to sports for all our children. There can and
shoul d be no mi stake about our intent. | know that
Co-Chair, Cynthia Cooper, and Ted Leland will encourage
a lively discussion and also respectful l|istening and a
t houghtful report.

It is my pleasure to introduce themto you
today. Cynthia Cooper is currently the Chief Executive
O ficer of the sports marketing conpany ProHaven
Prior to that Cynthia, | think as everybody knows, |ed
the Houston Conets to four WABA chanpi onshi ps. She
also led the |l eague in scoring as MVP during all four
of her years. She also won two A ynpic nedals and two
NCAA chanpi onshi ps.

I think Cynthia is truly a hero for nmany of
our boys and girls in this country. She's also a
witer, a business |eader, a singer and, nore
inmportantly, a nother. Most of all, she has been an
aspiring exanple to all of our nation's youth.

Ted Leland is the Director of Athletics at
Stanford University. During his tenure at the
uni versity he won 42 national team chanpionshi ps,
including 20 wonen's titles. |Indeed, Stanford has
shown a renarkabl e conpetitiveness by wi nning eight

straight Sears Directors' Cup chanpi onshi ps.
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Ted is not only a proven winner, he's also a
strong supporter of wonen's athletics. |In fact, Sports
Illustrated For Wonen twi ce naned Stanford the top
college for wonen's athletics in this country.

When they performwell, our nation's schools
and col | eges give our youth the skills and know edge
they need to succeed. The sports teach them | essons
they probably won't learn in the classroons, |essons
I'i ke good sportsmanship, a healthy lifestyle, and never
gi vi ng up.

And 1'm al so convinced that our athletic and
sports opportunities also pronote patriotismin a | ot
of our country as well as opening up opportunities
for coaching and teaching and nmentoring, a very
i mportant part of our country.

As Ted and Cynthia know, the greatest
beneficiaries of college sports are not the Al
Ameri cans, they are not the nedalists, they are not
heroes. The greatest benefits go to the students who
di scover often for the first time the joys of
competition, of developing skills and nuscles and team
wor K.

Al'l of us want to make sure that high school
and college athletics are accessible and ful

opportunity for everyone. The only barriers in
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athletics would be the records waiting to be broken.

Now | would like to turn the discussion over
to our Co-Chair, Ted Lel and.

MR. TED LELAND: Well, thank you, Bill, for
taking the tinme to give such a thorough introduction
and sort of a kick-off for us.

Good norning everyone. | want to thank you
everybody for coming. Wlcone to this first neeting, a
public hearing on the Secretary of Education's
Comm ssions on Equal Opportunity in Athletics.

My nane, as was said, is Ted Leland. |'m
the Director of Athletics and Recreation at Stanford,
and along with Cynthia to ny right, we are Co-Chairs of
thi s conmi ssi on.

On June 27th of 2002 the U.S. secretary of
Educati on, Rod Pai ge, appointed a conmi ssion to examn ne
ways to strengthen the enforcenment and expand
opportunities to ensure fairness for all college and
interscholastic athletes. Qur goal is to gather facts,
to listen to what the Anerican people have to say, and
find out how Title I X is serving our citizens.

This is indeed a prestigious panel, and |I'm
proud to serve, along with Cynthia, as one of its
Co- Chai rs.

Before Cynthia and | nake short opening
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statements, | would |ike each nenber of the Conmi ssion
to briefly introduce himor herselves. And start here
to the right.

MR. BRIAN JONES: | am Brian Jones.
I'"'m General Counsel of the U S. departnent of Education
and an ex officio nenber of the Conmission, and |'m
thrilled to be here.

MR GERRY REYNOLDS: Good norning. M
name is Gerry Reynolds. | serve as the Assistant
Secretary for civil rights for the Departnent of
Education. The Ofice of Cvil Rights is charged with
enforcing all civil rights laws, including Title I X

This series of Town Hall neetings is
extrenmely inportant. It will give us an opportunity to
listen to experts in the field, to listen to
adm ni strators, athletes, coaches. W need to hear
this. W need to find ways to strengthen Title I X to
make sure that the progress that we've nade over the
| ast 30 years remains and that we build upon it.

MR. BOB BOALSBY: M nane is Bob
Bowl sby. I'mDirector of Athletics at the University
of | owa.

M5. JULIE FOUDY: M nane is Julie
Foudy. | amcurrently with the U S. wonen's nationa

team amcaptain of the U S. wonen's national team and
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with the San Diego Spirit, the soccer teamout in
California, and still playing, so I'ma current athlete
and, like Gerry said, eager to hear the different
opinions and ideas fromadm nistrators and ex athletes
as wel | .

MR. GENE DeFlI LI PPG |'m Gene
DeFili ppo, the director of athletics at Boston Col | ege.

MS. CARY GROFF: Good norning, | am
Cary Goff, director of athletics at Northern Illinois
Uni versity.

MR. PERCY BATES: M nane is Percy
Bates. |I'mthe Athletic Director at the University of
M chi gan.

M5. MUFFET McGRAW M nane is Miffet
MGaw. |'mentering ny seventeenth season as the head
worren' s basketball coach at the University of Notre
Dane.

MR TOMRIFFIN I'mTomGiffin, the
General Counsel at Brigham Young University.

M5. RRITASIMON. I'mRta Sinon. |I'ma
university Professor in the School of Public Affairs
and t he Washi ngton Col |l ege of Law at Anerican
University, and |I'm 1l ooking forward to |l earning a | ot
t hi s norni ng.

V5. DEBORAH YOW Good norning, |'m
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Debbi e Yow, Director of Athletics at the University of
Mar yl and.

MR. GRAHAM SPANI ER:  |'m Graham
Spani er, President of Penn State University.

M5. SALLY STROUP: |'m Sally Stroup
I"mthe Assistant Secretary for Post Secondary
Education at the U S. Departnent of Education

MR. TOM LELAND: Thank you. Over the
next six nmonths we will hold four Town Hall public
hearings to collect information, analyze issues and
obtain broad public input into this issue.

The Secretary has asked us to | ook at seven
specific areas to address. One, are Title | X standards
for assessing equal opportunity in athletics working to
pronote opportunities for nmale and fenal e athletes?
Two, is there adequate Title | X guidance that enables
col l eges and school districts to know what is expected
of themand to plan for an athletic programthat
effectively neets the needs and interests of their
students? Three, is further guidance or other steps
needed at the junior or senior high school |evels where
the availability or absence of opportunities wll
critically affect the perspective interests and
abilities of student athletes when they reach coll ege

age? How should activities such as cheerl eadi ng or
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bowing factor into the analysis of equitable
opportunities? How do revenue produci ng and | arge
roster teans affect equal opportunity in athletics? In
what ways do opportunities in other sports venues such
as dynpics, professional |eagues, and community
recreational prograns interact with the obligations of
col | eges and school districts to provide equa
opportunity? And seven, apart fromTitle I X
enforcenment, are there other efforts to pronote equa
athletic opportunities for male and fenal es, such as
public and private partnerships, to support the efforts
of school districts in colleges in the |local area?
Permt nme to enphasize that the job of this
conmission is primarily to listen, especially today.
W will listen to the experts, we will listen to the
public, we will |ook at research, we will talk to
athl etes, students, coaches, adninistrators, educators,
parents, and others who have information and
perspectives about Title I X

| should say that we are excited about our

m ssion. | amexcited about mnmy fell ow conm ssioners.
W' ve got great staff support. I'mreally glad to be
here. As a personal aside, | should say that ny

daughter is a college athlete, and when | was asked by

the Secretary to chair this conmi ssion, of course | was
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sort of excited and proud and ny wife called up ny
daughter, who was away at coll ege, and said, gee,
Mandy, you shoul d be proud of your father, he's just
been nom nated as Chairman of this conmmi ssion and they
are going to study Title I X, and ny daughter's response
was, well, tell dad that's great, but ny friends and
are watching him

So | understand that our deliberations are
i mportant and that there are lots and |lots of people
who have been affected positively by Title I X, and
we're just excited about the chall enge.

Now let ne turn it over to Cynthia for a
short statenent.

M5. CYNTHI A COOPER: Thank you, Ted.

Good norning everyone. As Ted noted, Title I X has
brought enornous benefits to our society. MIlions of
Anerican girls and boys, wonmen and nmen have benefited
fromthe law. Despite the benefits of Title IX, it is
time to revisit the | aw

The 30t h anniversary of the |aw provides us
with an opportunity to conduct a national dial ogue
about Title I X. As Secretary Paige recently remarked,
with the help of this conmssion, we will |earn how we
can do a better job of enforcing a law that represents

hope for so nmany Anericans.
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As we begin that task today, our Town Hall
hearing in Atlanta will set the table for the
Conmi ssion's work. W will hear about the history and
t he background of Title I X as well as many current
i ssues regarding the law and its enforcenent.

I want to thank each panelist who has
travel ed here to provide testinony. | also want to
t hank each and every nenber of the public who is here
with us. W will receive your input this afternoon and
agai n tonorrow.

We now open the first hearing of the
Secretary's Comm ssion on Qpportunity in Athletics.
And | would like to ask panel one to cone forward,
pl ease. And I'll apol ogize in advance for
m spronounci ng anyone's nane.

The Honorable Birch Bayh. Birch Bayh is a
former nmenmber of the United States Senate.

SENATOR Bl RCH BAYH: The cl unsy one.
M5. CYNTHI A COOPER: W forgive you.
Where he was privileged to serve his hone state of
I ndiana and to be a part of historic legislation
af fecting the American Presidency and the individual
rights of wonen, mnorities, and youth.
Currently, Senator Bayh is a partner in a

di stingui shed Washington, D.C. law firm Senator Bayh
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continues to work on behalf of his |ong-held passions
of education, citizen rights, and the fight agai nst
bias, bigotry and racismin Amrerica

Senat or Bayh was the author of the
| egislation we are discussing today, Title I X to the
H gher Education Act, which mandates equal opportunity
of wonen students and faculty.

Today's rise of wonen in all acadenic
di sciplines in school sports and the Aynpics is a
direct outgrowmh of this landmark |egislation

Since | eaving the Senate, Senator Bayh has
continued his coomitnment to public policy. He is the
foundi ng Chairman of the National Institute Against
Prejudi ce and Violence, a nonprofit, first of its kind
organi zation dedi cated to studying prejudice and hate
crimes in Anerica.

Senat or Bayh.

SENATCOR BAYH: |1'mnot at all nervous
here. Having been bl essed by having two fanmlies, the
younger of which when he was growing up and we were
sitting around the dinner table or breakfast table,
when t he sound of sonething being spilled was heard,
hi s nother always | ooked at his father, and it usually
was yours truly, so forgive nme for this clunsy entrance

this norning, and thanks to all of you and your
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t hought ful introduction

| appreciate the opportunity to share sone
thoughts with you this norning on the inplenentation
and progress thereof of the legislation we call Title
IX. And permit me, if | may, in time you' |l understand
this. Let nme enphasize ny role of legislative intent.

Just what did menbers of the House and
Senate nean when they wote that one sentence, which
nowis Title I X, which has had such a profound inpact?

As | listened to Secretary Hansen's
comrents, | thought the Conmmi ssion could wite its
report today and go hone because of the way you really
covered the field there. But let ne tell you what was
in my mnd when we passed this legislation 30 years
ago. And | think it's only fair to say that we're al
af fected by our own personal experiences, so let me
share with you just a couple of quick ones.

My father coached four sports at |ndiana
State and then noved his famly in the nd-30s, |I'm
dating nyself here, to accept the position as Director
of Physical Education for the District of Colunbia in
the public school system He spent 55 years in public
education. And | remenber as a small boy, | don't
remenber how old but | couldn't have been very old,

listening to himtell us at the breakfast table that
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that nmorning he was going to testify before Congress
and he was going to ask themto appropriate noney so
that girls in the Washington D.C. public school system
coul d have physi cal education

He was going to tell themthat little girls
needed strong bodies to carry their ninds around just
like little boys. And you know, that theory is true
today for girls and young wonen of all ages and really
is sort of a bedrock of Title IXif you stop to think
about it with all the publicity that it's gotten.

Later on | had ny first experience with how
the system di scrim nated agai nst young wonen when | was
struck, or stricken as the case may be, by a l|ightning
bolt in the formof a 19-year-old daughter |eave hone
goi ng to Ckl ahoma.

She was a straight A student in high school
had been President of the student body, was el ected
Governor of the Cklahoma girl's team and el ected
President of the girls' station.

Her girl hood dreamwas to be able to go on
and attend the University of Virginia, but when the
time canme, she was told girls need not apply. So when
she hit me, she was about to beconme a sophonore at what
was then Cklahoma A& M In a matter of nonths | had

steered her off to western Indiana to attend | ndi ana
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State and help ne run a cows, hogs, corn, and soy beans
farm

We spent 26 wonderful years together, and
t hrough that whole period of tinme | think we were both
committed to do everything we could in our own snal
way to deal with discrimnation

I think it's fair to say an observation of
everything that has been said here this norning, not
just ny opinion, that Title I Xis really the nost
significant contribution to the equality of wonen, or
one of the nost significant contributions to the
equal ity of wonen since the 19th amendnent to the
Consti tution.

It indeed did open up the door for
opportunity. And, Director Hansen, in your speech you
showed just how wide and a | ot of specificity. But
despite all the doors of opportunity that have been
opened by Title I X, and the progress surely seens to be
made in bringing out discrimnation agai nst wonen
students, Title I Xis at this very nonent under serious
att ack.

Title I X required quotas for wonen,
particularly in athletics, and sone of the nost
vigorous critics say sonme other things about Title IX

and people that support Title I X that | just as soon
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not be hearing this norning.

You on the Conmi ssion all have had a chance
toread Title I X. You don't have to be a genius, you
just have to be able to understand English to
under st and what we neant when we passed t hat
| egi sl ation.

The word quota does not appear. The
conpelling thrust is there shall be no discrimnation
in our system s education systemon the basis of sex,
plain and sinmple. Wat we were really looking for was
equal opportunity, equal opportunity for young wonen
and for girls in the educational systemof the United
States of Anerica. Equality of opportunity. Equality.
That shouldn't really be a controversial subject in a
nation now for 200 years has prided itself in equa
justice. And that's what Title I X was intended to do.

I think in fairness, nuch of this opposition
results froma | ack of understanding, of know edge of
what Title | X does and what it doesn't do. Let's |ook
at sone of these facts very quickly. As | said
previously, it does not require quotas, as each of the
eight U S. appellate courts have held when they had
cases brought before them |In fact, a school can
conply with Title I X, as you' ve noted fromreading the

regulations for Title I X, by just nmerely naking
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progress in expanding opportunities for fermale athletes
or by accommpdating the interests of fenale students at
that school, whatever the nunber of opportunities may
be.

Much of the recent furor is due to the very
unfortunate misperception that Title | X forces school s
to terninate nen's teans, like westling. Let ne nake
the record clear. And | think | can speak w thout
contravention of any of the others who were involved in
this effort.

The authors of Title I X had no intention
what soever of taking away opportunities for young nen.
Qur goal is to provide nore opportunities for young
worren. And in nost instances fortunately, not
surprisingly, but fortunately that's been the case.

The detractors ignore the fact that 72
percent of all our nation's institutions of higher
education, 72 percent have added teans for wonen
without cutting the first men's team mnen opportunity
or nmen sports. In fact, nen's budget and participation
and opportunities in sports have increased overal
during the period of Title IX

There have been enormous growh in nen's
opportunities, such as in baseball, for exanple, which

if you just look at the raw nunbers there to see how
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the increase has taken place, in 1982 there were 642
NCAA nenber schools that had baseball teams. Today 857
have baseball teans. That's a 30 percent increase of
opportunity for men, and nore power to them A sinilar
story can be told about additional opportunities for
men to play soccer.

So Title I X wasn't designed in any way, nor
| believe overall has had the inpact of decreasing
men' s opportunities.

It's not female athletes who are crowdi ng
out wrestlers, it's the nore popular nen's prograns
that continue to doninate sports budgets, |eaving
worren's and other nmen's teans with only a small share
of the pie. And some of you who are athletic directors
are painfully aware of the kind of task that that
provi des for you

But fortunately nmany dedicated and creative
school adm nistrators, sone of you here, have
est abli shed prograns which, like football, create many
slots for wonen. | hate to pick one exanple, but
there's one that just is too good to pass by, and
that's Washington State, where they offer a row ng
program for wonen, and they have exactly the same
nunber of wonen on the water as there are nmen on the

turf on the football team
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O her new teans have been created, and in
many i nstances wonen's teans have becone profit centers
when they are adequately and properly pronoted. In
addition, alumi and other sources of support have been
devel oped. A quick flashback to the Title I X era will
show just what the task is, what we were confronted
Wi t h.

Secretary Hansen hit the nail on the head
when he | ooked at what was happeni ng then and what is
happeni ng now. But we were |ooking at a situation
where 1 percent of the varsity college |level athletes
and 2 percent of the budget went to wonen.

Today t he nunber of college |evel
partici pants has ball ooned. As you pointed out, there
wer e sonewhere around 32,000, | think, participants in
'72. Today it's up to 150,000. And at the high schoo
level, which | think really is the sign of the future,
we' ve gone from 300,000 in 1972 to al nost 2, 800, 000
girls who are participating in our junior high schools
and hi gh school s.

So please don't listen to those people who
will tell you that wonen and girls aren't interested in
pl aying, they are. As Kevin Costner said in Field of
Dreans, build it and they shall cone

Let ne enphasi ze one other fact that you
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touched on, Secretary Hansen, which | think is really
nmore inportant than all the nunbers, and that is today,
primarily because of Title I X, we have young wonen who,
together with their nal e peers, now enjoy the attendant
benefits of increased health, self-esteem acadenmc
performance, |eadership skills, teamwork, as well as
decreased drug use, snoking, and teen pregnancy.

They learn a different way of life. They
have the opportunity to establish for thensel ves
personal values that will serve themin a different way
in the future.

On the world stage we have taken a great
deal of pride, we all have; female O ynpians, Wrld Cup
soccer chanpions. At home we've seen better sports
coverage of wonen's NCAA basketball teans. And
contrary to sone who say no one will pay to see wonen
pl ay, they are packing themin at schools |ike Perdue,
and | nust say Notre Dame, Tennessee, Connecticut and
ot hers where wonmen's basketball is taken seriously, and
the job is done of pronpting wonen's basketball the
sane as nmen's basketball.

If you tried to find a ticket to the
Mystic's first playoff ganme in the WNBA here | ast week
you were out of luck. It was packed to the ceiling.

And so has been the case tine after tine where wonen



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

draw good crowds the same as men. But despite the
progress, let me say quickly that Title I X's vision is
far from conpl ete.

Wnen are 53 percent of the student body in
Division 1 colleges, but are only 41 percent of the
athletes and receive only 36 percent of athletic
operating budgets. Al too nmany schools fail to
provide woren with their fair share of athletic
schol arships. And the sane disparity exists
unfortunately at the high school |evel

Tragically, the attacks on Title I X has
diverted attention fromthe |aw s dramatic i nprovenent
in academ c opportunities for wonen students. And
perhaps that's really not your wi shing here, but I
think it's the foundation on which we are governi ng our
institution of higher |earning.

Prior to Title I X, many of our nation's
col l eges and universities sinply excluded wonen
outright. As | pointed out in ny personal experience,
some would give -- | think it was |aw school s that
woul d give 10 to 15 just sort of tokens. And many
requi red wonen applicants to have significantly higher
grades and SAT scores, and so it went on

Wnen and students received only half as

many schol arshi ps, and they were worth half as nuch,
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and there were sonme mgj or schol arship prograns, |ike
t he Rhodes prograns, where wonen need not apply.

And | should incidently add that at that
time only 18 percent of the faculty in higher education
were wonen. 30 years | ater women students represent
over half of all undergraduates, preparing thenselves
for the future. They conpete for financial and other
types of aid whether they're single, nmarried, parents,
or part-tine students. And wonen constitute 37 percent
of all faculty.

We nust not overl ook the tremendous strides
that wonen and girls have nmade in education. At the
same time, we nust not allow a mstakenly drawn debate
to threaten progress that still needs to be achieved to
reach true equality in our nation's classroons and our
pl aying fields.

Chai rman Lel and menti oned those seven
questions that were the challenge of Secretary Paige.
Pernmit me to be audacious enough to add one nore
question that you ought to ask. Not just this panel
but I think we need to ask society and we need to ask
as famly nmenbers do we wish | ess opportunity for our
daughters than for our sons?

Thank you.

M5. CYNTHI A COOPER: Beverly Ledbetter.
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Beverly Ledbetter currently serves as Vice President
and General Counsel at Brown University in Providence,
Rhode Island. She has earned a B.S. in chem stry from
Howard University and a J.D. in law fromthe University
of Col orado.

She has al so attended Harvard University's
Institute for Education Managenent. She serves on the
Board of Directors of the National Association of
Col I ege and University Business Oficers, the Gvi
Justice Advisory Goup for the U S. district Court for
the District of Rhode Island, and is a faculty nenber
for Harvard University's managenent devel opnent program
and Institute for School of Law. |'mgetting through
t hi s.

In addition, Beverly was President of the
Nati onal Association of College -- it's a whol e page.
You' ve done way too nuch.

In addition, Beverly was President of the
Nati onal Association of College and University
Attorneys, served as CGeneral Counsel and nenber of the
Executive Committee of the Rhode I|sland Bl ack Lawyers
Associ ation, was del egate to the Rhode Island and
American Bar Association, and was a nenber of the
National Collegiate Athletic Association Committee on

I nfractions.
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Beverly, please.

MS. BEVERLY LEDBETTER: Now we're goi ng
to talk about the one thing | wasn't able to do. It's
my honor to appear before you today. Although | amthe
| atest addition to this panel, | hope that nmy comments
are tinely.

We have all learned that we should keep it
sinple. M plea today is not only to keep it sinple,
fair and equitable, but to also make it reasonabl e,
rational, and flexible.

Those who make or enact the rul es nust
renenber to keep them reasonabl e, the guidelines nust
be rational, and those who apply should be able to
count on them being flexible.

It has been nore than five years since Cohen
V. Brown, yet public discourse still sounds oddly
fam |iar and unchanged. The advocates, the
conpl ai ners, the defenders of nonrevenue sports, the
haters of football, the blamers of Title I X, they are
still shouting, still talking.

Perhaps it is because the situation at Brown
was so different fromthat of the average college. It
is difficult to generalize. They are, for exanple, no
athl etic schol arships at stake. The ivy |eague doesn't

allow them There was the unusual size of the wonen's
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programprior to the suit, and prior to the suit, Brown
al ready had one of the nations's broadest varsity
prograns for wonen.

And finally, Brown was able to resolve its
proportionality requirements by sinmply restructuring
its programwi thout deleting men's teans. O perhaps
it was the odd sensation that after all the dust of the
trial had settled, the central issue, proportionality,
is still with us. As it stands, the law elimninates the
actual interest and ability of students as a factor in
the design of varsity prograns.

Institutions are responsible for the raw
uni verse of people, not the universe of students who
have the varsity ability and interest, but the
university of all students, whether or not they care to
be involved in varsity athletics.

Ironically, as interest in wonen's sports
grows and as nore coll ege aged wonen are interested and
able to conpete at an intercollegiate level, Title IX
may well be functioning as a ceiling.

A compliant programthat would normally seek
to accommpdate the increased interest and abilities of
its femal e students, all conpliance limts to its
expansi on beyond the gender ratio that obtains in the

entire undergraduate student body.
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There will be no serious proponents of
elimnating or in any way addressing Title I X in such a
way that it does not provide additional opportunities
for women. Colleges and universities are conmmitted to
that; as we have heard today, the U S. CGovernnent is
conmitted to that; and we as the citizenry of the
United States are committed to that.

However, it is worth noting that we live in
different universes and that there are things that we
must note about the way we operate differently.

Col | eges do not select fromtheir applicant
pool on the basis of gender alone or even gender and
race or ethnicity. Admission itself is a conplex art
t hat enconpasses recognition of and attention to
schol astic achi evenent, career interest across a
spectrum of available fields of study, and diversity
that includes geographic cultural representation and
soci oeconom ¢ st at us.

Few school s have the [ uxury of expandi ng any
special group without first reflecting on their own
exi sting resources to accommodate the group, including
their fiscal and facilities.

Advanced planning is not just an inportant
el ement of change, it is a critical conponent. It just

simply isn't true in all aspects that if you build it,
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they will come. It is true that if you build it, they
will cone, but the question is in what nunbers?

The screenings for higher education have not
been hit in nmany cases, and yet we are conmitted to
continuing to build it and continuing to encourage them
to cone.

Schedul i ng vol | eybal |l ganes for a stadi um
will not fill the stadium televising the sw mmng
meets won't tilt the N elsen ratings, and addi ng
significant nunbers of wonen's teans has not
automatically generated the interest and participation
that we had all hoped and prayed for

Thi s, of course, does not mean that we
should in any way not provide substantial and increased
opportunities for wonen to conpete at the highest
possible level in intercollegiate athletics. That is
in fact the thrust of Title I X and should in fact be
both its prom se and our hope.

Simlarly, we should provide both wonen and
men the opportunity for club sports or recreationa
activities outside the bounds of team or individua
competition.

Qur efforts to date to seek conmon sense
reasonabl e and rational regul ations and gui delines

still leaves nmuch to be desired. For instance, the
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decision to require schools to disclose information
about athletic prograns, participation |levels and
expenditures provided little insight into the actua
factors that go into decision making with respect to
the offering of our support for athletic teans.

Whil e schools were required to revea
expenditures by team and by gender, there was nuch
opposition to any placing of a line in the disclosure
forns for per capita expenses by gender

Per capita costs should be as relevant as
per team costs, and yet neither accurately reflects
whet her or not schools or teans are having their needs
met. This can only be done by building the budget for
the team wi th adequate inclusions for equipnent,
uni forms, travel, et cetera, and all the other
components that are necessary to run an athletic
program unlike the early and perhaps sone of the
ongoi ng propositions for Title I X and by Title I X
advocates, to split university financial expenditures
evenly, 50/50, at an institution with 50 percent wonen
and 50 percent men. These anal yses have been desi gned
to show how wonen's teans fare in the overal
al | ocation of financial resources, but unlike a 50/50
proposition, the inclusion of a per capita analysis

shows the anount spent on each nman conpared to the
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amount spent on each woman.

In the first instance the school with a ten
mllion dollar budget for funding of athletic teans
woul d be required to spend five nillion dollars on
worren's teans and five mllion dollars on nen's teans
regardl ess of the relative needs of the team

A per capita anal ysis, however, night point
out that a men's teamwi th 30 nenbers m ght have a per
capita expense less than a wonen's teamwi th 10
menbers, or vice-versa

What we really need are regulations that are
reasonabl e, rational, and flexible. | urge this
conmi ssion to look at and to consider regulations and
guidelines that are both fair and equitable, rational
meani ng that they are related to neani ngful neasures,
including the rel evant student popul ations, flexible,
al l owi ng for expansion and contraction over tine,
all owing for regional and geographic differences,
taking into account availability of physical resources
as well as fiscal resources.

| urge you to adopt regul ati ons and
gui delines or to propose or suggest regul ations and
gui delines that are realistic, that recognize and nake
al | owances for differences of rates of conpetition for

team sports versus individual conpetition sports, that
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recogni ze and nmake al | owances for revenue versus
nonrevenue sports, for to do otherw se could seriously
j eopardi ze a val uabl e source of revenue for
substantially a few sports, if not all sports, and thus
all ows institutions who are fortunate enough to be the
beneficiaries of such incone.

I am not one such institution. To use
uni versity or other resources to support nonrevenue and
emergi ng sports, | want you to recogni ze that teans
have natural limts and universities have natura
limts on their athletic prograns that interested
schools are often inpacted by factors unrelated to the
school's good faith efforts to pronote interest in
certain sports, to recognize and accept that spectator
interest and dollar support play a legitinate rol e but
shoul d not play the dominant role in the choice of and
support for institutional athletic offerings.

They are not |egitimte considerations and
shoul d not influence the availability of opportunities
for play on any teamfor provisions for the sport and
wel fare of individual students, including training,
medi cal attention, nmarketing, or general sports
i nformati on.

W nust have regul ati ons and gui del i nes t hat

are equitable and provide for equitable treatnment and
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consi derations, not equal. Qutconmes do not necessarily
paint the real picture with respect to the integrity of
a university's athletic program

I nformation sought frominstitutions nust
focus nore on the rel evance of costs used to build the
budgets rather than the conparison by teans of
expendi tures.

W nust utilize not only overal
expendi tures and expenditures by team but al so per
capi ta expenditures and go beyond that in anal yzing
what makes bot h reasonabl e.

And finally we nust preserve institutiona
aut onony. Universities nmust have full discretion and
responsibility to deternine the breadth and scope of
their athletic offerings just as they do for their
academ c programs. Small, private, large public
community colleges, rural and urban conmunity coll eges
will all differ in their approach, and yet all can have
legitimate prograns with integrity.

To achieve this, it is certainly necessary
to nodify or at least clarify the three-part test that
you are looking at. And | will have coments on that
at a later point in tine when we are asked questi ons.
It is, however, appropriate that we revisit the issue

and the provisions relating to substanti al
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proportionality.

Statistical disparity, if used, nust be
correlating to the rel evant popul ations; the rel evant
popul ati ons, not the enrollnment by gender. |If the rule
of proportionality is to stand, we nust give it a
rational basis.

The history of continuing expansi on nust
nmove away from an analysis that mmcs the politica
priorities, such as, what have you done for nme lately?
W nust be able to acconmopbdate viable sports and al | ow
the provision to nmeasure interest in both wonen's and
men's sports to deternmine if universities are neeting
their obligations equitably.

It has been appropriately determ ned in
court cases outside the athletic context that
evidentiary standards that infer discrimnation based
on statistical conparisons, which include a pool of
persons who are not interested in the opportunities,
may be tantanount to preferential treatnent.

We shoul d be careful to avoid this while
still maintaining our objective of providing wonmen wth
nmore and better opportunities. O course colleges and
uni versities can and should do better. They nust adopt
standards for setting their priorities, and they nust

make those standards known.
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What ever is decided, neither colleges and
universities or their student athletes or their student
bodi es shoul d be subject to the whinms of shifting
regul atory schenes. The unbrella is |arge enough and
shoul d al ways be | arge enough to allow threatened nen's
teans, including westling and sw nmi ng, energing
woren' s teans, and yes, even football, to coexist
within an athletic environnent that is ethical
reasonabl e, rational and flexible and yet enbraces
i nstitutional autonony.

This is your task. It is our hope. Thank
you very nuch.

MS. CYNTHI A COOPER. Thank you. Marcia
G eenberger. Marcia Geenberger is founder and
Co- President of the National Wnen's Law Center in
Washington, D.C. Yes, it's your turn

Mar ci a has been invol ved extensively in
i ssues pertaining to sex discrinmnation and the |aw and
has participated in the devel opnent of key |egislative
initiatives and litigation protecting wonen's rights,
particularly in the areas of education, enploynent and
heal t h.

Marci a established herself as a Director of
the Wnen's R ghts Project of the Center for Law and

Soci al Policy, which then becane the National Wnen's
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Law Center in 1981. Her professional honors include
the wonen's | awyer of the year award by the D.C
wonen' s Bar Association in 1996

In addition, she received a Presidenti al
appoi ntment to the National Skill Standards Board and
is also a menber of the Executive Conmittee of the
| eadership Conference on Civil Rights.

She is a menber of the Anerican Law
Institute and the American Bar Association Council of
the Individual R ghts and Responsibilities Section

Mar ci a.

M5. MARCI A GREENBERGER: Thank you very
much, and thank you to the Conmi ssion for giving ne
this opportunity to appear before you here today.

I"mvery grateful for the chance to speak to
you about such an inportant issue as Title I X and the
way it has been interpreted and enforced since its
passage in 1972.

| began working on the issue of wonen's
rights right after the passage of Title I X in 1972, and
I amvery nuch a grateful beneficiary of that statute,
not for my own self and nmy own educational experiences
because | went through coll ege and | aw school pre 1972
days, but for ny daughter's opportunities to play. And

it has nade an enornpus difference in their lives as
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well as the lives of so nany other young wonmen. And as
they grow and mature, as Senator Bayh pointed out so

el oquently, in their future lives, their very health,
their professional opportunities, the benefits of
athletic participation really can't be debated anynore
than the way they were in 1972 when Title | X was
passed.

| renmenber very distinctly being attacked by
those who clainmed that supporters of Title I X were
really trying to hurt wonen because wonen's
participation in athletics was hurtful to them It was
hurtful to themphysically, it would interfere with
their ability to bear children, it would nean that they
woul d lose their femininity, it would ruin their
ability to get along with people. Those kinds of
argunents are hopefully behind us.

And every person who has spoken today has
tal ked about the enornous benefits of athletic
opportunities for wonen, and isn't that a great
achi evenent after 30 years

It's al so, though, so inportant to recognize
that Title | X and the sinple statenent of principle
that Senator Bayh so brilliantly described and
gratefully engi neered through passage, that sinple

words of support for that principle have to be
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translated into concrete actions, into specific
policies, into specific regulations, into specific
actions that colleges, universities, public schools at
the elenmentary and secondary |evel have to take.

When Title | X was passed, these coll eges,
uni versities and schools said they couldn't understand
what those sinple words neant. It needed to be
translated into specifics. W still hear that cry
today, and one of the questions that the Comm ssion has
put before it is whether even now today there's enough
gui dance for schools to know what their actua
obligations are.

So sinply saying that everyone supports
Title I X can mask an enornous variation in obligations,
in responsibilities, and | don't know very many peopl e
who would claimthat without Title I X wthout the
regul ations that were issued in 1975, wthout the
policies that were issued in 1979, wi thout the court
deci sions that have uphel d those policies in case after
case after case

So we now do have an established body of
| aw, an established set of principles, that wthout
that clarity we wouldn't have had the progress that we
are all so proud of today.

So | want to start ny remarks by urging you
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all to think very carefully about your critical charge
because what you represent is the beginning of a
process that has never happened since Title | X was
passed in 1972. And that's a public stated officia
process of considering the possibility of changing
these |l ong-standing policies, these |ong-standing
principles that have been fought out in the courts that
have been explicated, described, presented in detail
so that there is as nuch as there can be the kind of
paranmeters and certainty that now school s are beginni ng
to depend upon, that wonen athletes can see that they
have a right to expect, and we are now beginning to see
the kind of real progress after so nany of these
chal | enges

So to suggest changing, to suggest new
principles, can carry with it enornous costs,
uncertainties, dislocations. M. Ledbetter very
properly tal ked about equitable, reasonable, rational
and flexible. Those are the very ways that Congress,
when it has been approached to try to change these
Title 1 X policies, has said they are actually operating
in fact. These are the very ways that the courts have
said these regul ations and policies are operating as a
matter of law and in fact. They are designed and do

gi ve schools flexibility, they are reasonabl e and
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rational, and they provide for equal opportunity.

Let ne turn for a fewninutes to a
description of sone of the core aspects of the policies
that have been the subject of debate. One in
particular, the three-part test that was referenced,
that determines the ability of women to seek an
expansion of their right to be able to participate in
intercollegiate athletics.

And we've heard references certainly outside
this hearing and in it to the idea that Title IXis a
quota bill or has operated in a quota fashion. That's
a charge that has been rejected by all the courts that
have heard it, and these are all courts that have said
they would not tol erate quotas, that quotas are
illegal.

And let's talk alittle bit about how
intercollegiate athletics and athletics at the high
school level and belowreally work. And it's not like
other areas of our society. It is the schools that
decide, and Title I X allows the schools to decide that
they're going to set up teans that only wonen can
participate in or only nen can participate in.

So it's the schools that m ght have jobs.
W don't have jobs that are for nostly only wonen or

only nmen, but here we have basketball teans for wonen
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basketbal | teanms for nmen, football only wonmen, footbal
only nen.

I nust adnmit in a Title | X case at one point
a university claimed that actually their football team
was open to wonen, and the fact that it was descriptive
in their catalog as a male sport was just a description
that happened to cone out for it, but it was really a
coed team The judge did not accept that argunent, |
must admit, softball for wonen, football for nen.

So in the context that you're considering
here, the school s deci de how many teans they are goi ng
to offer that they will |et wonmen participate in, how
many slots that those teans will have. They are
pi cki ng the absol ute nunbers of how many wonen can
apply and how many nen can apply and participate, and
therefore, that's very different than nost areas.

It is really the schools that are setting
out those arbitrary Iimts, and what Title | X is saying
in participation terms i s how do we deci de whet her or
not those schools' limts are fair and equitabl e?

Well, the first part of the test, the so-called

proportionality part, says a very conmon sense thing.
If a school has 50 percent of its students femal e and
it gives 50 percent of its participation opportunites

to wonen, it can be in compliance with Title I X
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Woul d anyone want to wi thhold the
flexibility of a school to be able to offer that
proportionality of opportunities for wonmen?

The idea that that first prong of the test
shoul d be elim nated goes agai nst the very concept of
flexibility and the very concept of an expectation of
fairness. Wiy wouldn't it be okay for a school to give
t he same nunber of opportunities for wonen to
participate as nen as it has in the student body? And
for those who say that shouldn't be an option for the
schools, what they are really saying is it has to be
unfair because young wonen are not as interested in
pl aying athletics as young nmen and therefore --

(Fire alarm.

(Brief recess).

MR. TED LELAND: We're ready to resune.

M5. MARCI A GCREENBERCER | wanted to
discuss a little bit about the three-part test that |
had di scussed before the bell went off and was
di scussing the fact that nany of those who have
attacked this first prong and really saying that
school s shouldn't, it seens to be allowed to provide
the sane nunber of opportunities in proportion to the
student popul ation that they have with wonen and nen

have to at the end of the day be saying that wonen
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aren't as interested in playing and therefore they
don't deserve the sane opportunity as the nen.

Wel |, again, that's been a charge since
Title I X was passed. And it had been argued not only,
of course, that it was going to hurt wonen to play, but
al so that the nunber of wonen who were playing in 1972
reflected their interests, and that wonen didn't want
to play any nore than they were. And then when their
nunbers went up 10 percent, 20 percent, 30 percent
participation in athletics at each junction, the
argunent was, well, that's the natural stopping point,
that's as interested as wonen are in playing.

Now there are about 41 percent of student
athl etes and schools are setting out slots for themto
conpete in. It's the schools that are setting up those
opportunities at 41 percent. And it also is sonething
important to keep in mind with respect to this interest
that, as has been pointed out, with 2.7 nillion high
school girls playing sports and about 200, 000
intercoll egiate opportunities for wonen to play sports,
the idea that 2.7 plus mllion high school students,
fermal e students, wouldn't in larger than 41 percent
nunbers be interested in playing.

The 200, 000 sports opportunities that

schools allow themto play is preposterous on its face,
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and that's really what those courts, when they were
| ooki ng at these decisions, said.

And when they tal ked about school's
argunments that wonmen aren't interested in playing, they
said the schools are engaging in the old stereotype,
the very stereotypes that Title | X was passed, as
Senat or Bayh pointed out, to dispel that Title |IX nakes
illegal, and that this three-part test is not only a
reasonabl e way of interpreting Title I X, but it goes to
the essence, and the inportance of the equality mandate
of Title IXto have these opportunities spelled out in
this way.

The second part of the test is the nost
flexible part of a civil rights test that | nust say |
have seen in | ooking at enploynent discrimnation |aw
or any law that deals with discrimnation. After that
part, a school can be in conpliance with Title I X if it
shows that it's making progress, it has a history and
continuing practice of making progress towards reaching
-- imagine if a woman were coming in and if her
enpl oyer agreed that he was paying her |ess than her
mal e co-worker but said don't worry, every year |'m
going to increase your salary by a dollar an hour, and
in five years, maybe ten, in five years I'mgoing to

try to get you up to equal pay with your nale
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co-worker. |'mgoing to keep raising it year after
year until | get you to quality of pay. That enployer
woul d be | aughed out of court.

Wien we're tal king about flexibility, this
three-part test and its second part allows schools to
say they are going to be phasing in equal opportunity
over time, and so young wonen are going to have to wait
over the years as these schools cone into conpliance
that, to ne, is the definition of flexibility.

And the third part of the test is that even
if a school isn't given a proportionate nunber of
opportunities to its female students as to its nale
students to play, even if it isn't nmaking progress
towards equality in a continuing way, it can still be
in compliance with Title IXif it can showthat it is
fully and effectively nmeeting the interests and
abilities of its female students. That, too, is the
essence of flexibility.

So what that third part of the test is
saying is that it's really true that wonen aren't as
interested in playing and the school cannot provide an
equal nunber of opportunities in its student body with
respect to the female students that it has, then it can
be in compliance with Title | X nonetheless. That is

where the interest perspective cones in, to that third
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prong of the test.

Well, the problemfor opponents of Title I X
is that when schools have tried to argue and others
have tried to argue in nany instances that wonen in
their canpuses are not as interested in playing, they
haven't been able to convince people that that's the
case for obvious reasons. Even in Brown there were
obvi ously a nunber wonmen to be playing to neet -- and
interested and neeting the proportionality test. And
Brown University had actually cut two wonen's teans
that were chanpionship teans, in fact. So they were as
interested in playing.

Well, here we have this three-part test as
flexible on its face as it's possible to inmagine a
civil rights statute to be. |Is there sonething about
the way it's been enforced that sonmehow nakes it |ess
flexible in fact than it appears on the face of it?
Again, the facts showthat flexibility. |In fact,
during the period of time in the late '90s when the
three-part test was clarified by the policy
clarification in 1996, the majority of schools whose
prograns were reviewed by the Ofice For Cvil Rights
were found in conpliance not under the proportionality
prong, but under the interest prong, that they were

effectively neeting the interests and abilities of
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their femal e students, even though they weren't

provi ding the sane proportion of opportunities and even
though they weren't showing a history of continued
experi ence.

So school s whose prograns have been revi ewed
by the Ofice For Gvil Rights nost recently have been
nmost likely found in conpliance under prong three, this
interest test. And | nust say, not having had an
opportunity to ook at the facts that those schools
provided, it would be inportant | think for this
commi ssion to see whether or not there was actually too
much flexibility in the way the Ofice For Cvil Rights
was interpreting and applying this three-part test and
what in fact was the real justification of these
schools for showing that their female students weren't
i nterested enough in playing that those schools did not
have to provide them a proportionate nunber of
opportunities to play.

| think it would be very inportant for this
commi ssion to | ook at the show ngs actually nmade by
t hose schools, but on the face of it, the Ofice For
Cvil R ghts has been enforcing this three-part test in
an extraordi nary flexible way.

I want to nmake one other comment with

respect to flexibility, and that is what happens when
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school s have had a program as has obvi ously been the
case in the history of our country, an intercollegiate
athletics programor an athletics programat the high
school level or below, historically all nale teans, or
virtually all male teanms, that is the way life was pre
1972.

How does a country that wants to open up
opportunities for wonen do it? As Senator Bayh says,
everybody would like that to be done, but finding new
resources in order to expand and find new opportunities
for wonen and young girls and add those opportunities
to the ones that are existing for young nen, and that
is the way it has happened for the last 30 years.

The General Accounting Ofice study shows
that, NCAA statistics shows that overall nen's
participati on has gone up. O course, wonen's
partici pati on has gone up nore because it had been
closed out. So obviously it had to cone out nore.

But | ooking at that hallmark of flexibility,
those policies have said that schools have the
flexibility to come into conpliance w thout only adding
woren' s opportunities. |If they nust, they have the
flexibility to cut back on sone of the nmen's
opportunities. That is not flexibility that wonen's

rights advocates urged, that was the flexibility that
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was urged by schools and that the developnment in its
test and policies responded to. And the courts in
reviewing this policy and decidi ng what the renedies
shoul d be also said in the interest of flexibility, in
the interest of respecting schools' own decision making
authority, in the interest of trying to allow for some
ki nd of accommodation of this, this noral inperative or
this legal inperative for quality, obviously it isn't
acceptable to tell wonen just wait, accept third class
status until schools can decide they have enough noney
to add prograns for you. That can't be right, if
schools have limted funds, it could be that wonen just
have to wait in the corner quietly until schools decide
it's their turn for nore of a chance to play.

Does a school have the flexibility to cut
some of the resources it's putting into nen's teanms if
that is necessary? The Departnment of Education's
policies has given the schools back flexibility. If
the Department of Education wants to reviewits
regul ations, its policies, and say schools nust add
resources to bring women up to nen and take that
flexibility away from schools, to do sone cutting if
they decide that that's necessary, | assure you that
advocates for wonen's athletic opportunities would be

supportive of that.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

It is the schools thensel ves who have had
the ear of the Departnent of Education and insisted on
the flexibility to be able to cut resources going to
men's teans if that's what they choose to do. It is a
fortunate thing that nost coll eges and universities,

i ncludi ng Brown, have not chosen to do that. It is in
the interest of fairness, in the interest of what is
best for our country, that in fact colleges and

uni versities and schools bel ow have tried and in fact
have succeeded largely in expanding male athletic
opportunities and wonen's athletic opportunities, and
so Title | X has been an extraordi nary success story in
that respect.

I want to finally say that it's especially
wonderful to have this first hearing both in Atlanta
because | was remi nded, of course, of the A ynpics, and
one of the questions of the Conmission is |ooking at
the effect of Title | X on other kinds of athletic
forums, including the AOynpics. And because of Title
I X, as has been pointed out, wonen in this country have
been able to show the extraordinary skill and tal ent
denonstrated to the Conmi ssion menbers here before the
world at |arge

And after all, in the AQynpic ganes in 1996

in Atlanta Title | X was a hero for what it neant for
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wonmen's participation in gold medals in those team
sports.

It's also true that in Atlanta the newspaper
did a series of investigations of what was happening in
the high schools around the state just a few years ago
and found extraordinary discrimnation in the resources
going into high school sports in favor of the nale
sports, to the point that the Georgia | egislature
passed a |l aw specifically beefing up their state
protections against sex discrimnation in high schoo
athletics and requiring serious disclosure of the kind
of support that is going into high school athletics in
Georgia, expose in Pittsburgh and ot her places around
the country show that the discrimination that was the
reason that Title I X was passed has not been fully
eradi cated even at the 30th anniversary of Title I X

The final reason that it seens too wonderfu
to be in Atlanta right today is that, of course, over
thi s past weekend Atlanta hosted an inportant soccer
tournanent. |In coming fromWshington, D.C., it's
often viewed as a seat of national power, of course,
but it's also a city where people live, and | couldn't
hel p but bring just as a final note our homet own
newspaper, the Washington Post, which on the front page

for the last three days in the top of the fold, the
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|l ead story for three days in a row had to do with
wonen's sports

The Washi ngton Mystics and the Freedom bid
for titles on Saturday's paper. |n Sunday's paper what
happened unfortunately to the Freedom and on Mnday's
paper what happened unfortunately after a fabul ous
season to the Mystics in New York.

| assure you that not only when Title | X was
passed woul d peopl e have never predicted that we woul d
see that kind of coverage of wonmen's professiona
sports, let alone any professional sports for wonen,
but people are still predicting, despite our 30 years
of history, that wonen can be as interested in playing,
peopl e won't watch them as nmuch, they can't benefit as
much fromathletic opportunity as nmen, because the
facts are so nuch on our side now because the |aw as
witten nowis so flexible and has been upheld even
with this flexibility because it has nade the
di fference.

| urge you to encourage the Departnent of
Education to keep the policies that are now clarified,
interpreted, supported by the courts, in place. And
finally, I would urge that you urge the Department of
Educati on to enhance its enforcenment. The Depart nent

of Education has responded to conpl aints of
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discrimnation in athletics. It has rarely, if ever,
conducted its own conpliance revi ews based upon the
public available data to go out and | ook at the range
of problenms across the country. O course it should be
i nvestigating those conplaints, but with all of the
clear discrinmnation that is still going on, whether in
schol arshi ps, whether in recruiting, whether in
budgets, which are still a small fraction of the
budgets going to nen's sports, the Departnent of
Education's enforcenent has been extrenely limted.

The cases are the cases that have had to be
brought by individual athletes who are not in a
position generally to bear the cost of those |awsuits,
so what we need on the 30th anniversary of Title IXis
much nore vigorous enforcenent of Title | X at the
collegiate level, where as was found in Atlanta and as
was found across the country in nany other cases. And
we have reports, and | would subnit a report fromthe
Nati onal Law Center, for the purposes of the record.
We still see far too nuch discrimnation and not enough
attention and not enough of a public spotlight on the
problems that still need to be addressed.

Thank you.

M5. CYNTHI A COOPER  Thank you, Marci a.

We're kind of running a little over, so we're going to
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limt the question and answer sessions to 14 nminutes.
So | want to open up for questions now

MR. PERCY BATES: Ms. Ledbetter, would
you talk a little bit nore about what you neant by
flexibility?

MS. BEVERLY LEDBETTER: Surely. |
don't have ny notes in front of ne, but by flexibility,
I mean that the institution nust have -- and it al so
relates to autonony -- the institution nust have the
flexibility of designing its own programin accordance
with its avail abl e resources, the resources that are
both fiscal and those that are facilities.

I think that that in and of itself brings
sone institutions in conflict with prong three, or what
we call the third part of the test, which is the
acconmodati on of viable sports.

Sone institutions really have linmted fisca
resources, and these are very, very difficult.
Sonetimes they are dependent on outside financial
contributions, donations, alumi, or donor support, fan
participation. And one of the things that | said is
that an institution ought to be allowed to use those
resources to the maxi mum benefit of the institution
whi ch may nmean that the resources that support one

sport may allow an institution to free up resources
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that support other sports.

| also neant by flexibility the fact that
there shouldn't be a requirenment that a school continue
to offer sports when it is in fact retrenching with
respect to academic progranms. | think after all, we
have to recognize that the primary responsibility of an
institution is its academ c core, not its athletic
core. And as inportant as that is, that is a part of
the | earning opportunities just as not to offer any
sports or any extracurricular activities, it ought to
have the opportunity to explain those.

And so when | nean flexibility, | nean
flexibility across all three parts of the test.

Thank you.

MR, GENE DeFl LI PPO  Thank you. Gene

Filippo fromBoston College. Like so many of the
conmi ssi oners, our colleagues have called us, have
witten us, conmmunicated to us witten questions,
concerns, issues that they have that they would |ike us
to ask questions about, that they would |ike us to seek
i nformati on about.

One of the questions that keeps coning up
continually for me fromthose of ny coll eagues and
others is -- this is for all three of you -- is there

t he gui dance necessary for institutions to show that
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they are in conpliance using parts two and three of the
test?

Exanpl es, what does expandi ng opportunities
mean? Does it nean the addition of a sport per year
over a three-year period, over a five-year period?

What does it nean? When is an institution neeting the
interests and abilities for participation?

There are many schools in the northeast, for
exanple, that are situated in ivy | eagues. They have
bet ween 30 and 40 sports prograns. They are
nonschol ar shi pped. Wen do you have to have 40 sports
to be able to conpete with the equestrians, the
fencing, the sailing, and skiing? At what point is
there the gui dance necessary in prong three for us to
know that we're in conpliance?

MS. MARCI A GREENBERGER |'m happy to

at least begin. | think that certainly since Title I X
was enacted in 1972, schools have been asking for
gui dance. And obvi ously that guidance has continued to
come with nore and nore specificity. But at the end of
the day there has to be as a matter of commobn sense
| ooking fact by fact at the specifics of a particular
school .

In response to the need for nore guidance,

in 1996 the Departnment of Education issued nore policy
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clarification and responded to those very questions for
part two and part three of the test and gave sone
specific exanples of what it would accept and different
hypot heticals of what it would accept for part tw and
part three.

So in answer to your specific question about
what does it nean to have a history of continuing
practice of expanding opportunities? Does it nean
having a team every year? That '96 policy
clarification says no, it does not nean that and gives
one exanpl e of a school that m ght have added teans
every few years after surveying the interests of high
school students, what other schools were providing, and
the like.

It gave an exanpl e of another school that
had actually cut a team a wonmen's team by adding a
bi gger wonen's team at the same time and then added
every few years other wonen's teans as yet a different
fact pattern, but one that could neet that second test.
And it provided other actual exanples as well.

So there is a lot of guidance. It also
woul d be inportant, and | suspect if this commi ssion
asked, it would find that the Ofice For Cvil R ghts
regional offices are available to answer questions.

That is the way it is with every enforcenent agency,
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with every law that has to be enforced, with everybody

who i s wondering whether or not their practices
fit.

So, too, with respect to neeting the

may

interests of the students in prong three. You said the

ivy | eague provides a lot of athletic opportunities.

Does anot her college that actually provides scholarships to its

athl etes have to provide 40 teans? It isn't that they

have to provide 40 teans because the ivy |eague

provides 40 teans. Title | X doesn't say that at all

What Title I X is saying, again, to go back,

and | et that be your inportant point of flexibi

ity,

schools don't have to provide an athletic program at

all. Title I X doesn't say there has to be one.

School s can decide the size of the athletic program

They don't have to invest in a big athletic program

If they want to invest nore on the acadenic side of

things, Title | X doesn't say they can't do that.

is

However, if a college is providing a | ot of

opportunities to its nmale athletes and fewer to

its

femal e athletes and then claimng there isn't enough

interest anong fenmale athletes to give themthe

opportunities as it gives its now students, whi

sane

e

school s down the road are providing a ot of teans for

worren and have no problens filling those teans,

t hen
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and only then would that school have to answer to why
it isin fact nmeeting the interests and abilities of
and fully acconmpdating the interests and abilities of
its femal e students when it's giving themless
opportunities to play than it's giving its nale
students. It doesn't have to give them 40 teans. But
if it's giving nen a | ot of opportunities it isn't
giving the wonen and there are a lot of teans that it
could be fielding for its women students and it isn't,
then appropriately so, the school is going to have a
hard tine claimng to be neeting the interests and
abilities of its femal e students.

MS. BEVERLY LEDBETTER  Very briefly,
think that while the question begs entry into another
area, that is that if you have schools that already
have significant offerings in terns of wonen's teans,
perhaps even nore teans than men's teans, and you are
now confronted and the focus is on you for conpliance
and you are not proportional, where do you go on your
two and three and how do you set reasonabl e standards
for determ ning whether that school has expanded its

woren' s opportunities?

They are already there, so they may not have

happened in the last four, five, six, seven or even ten

years. Do you or are you penalized for having had an
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early conpliance program where you offered these
opportunities that are conparable to or greater than
other schools at a very early point in time? That
woul d be prong two. So | think that's why you' ve asked
for guidance under prong two, to clarify that guidance

And under prong three, you're already at
that natural limt, some linmt for your facilities for
your resources. How do you then continue to add teans
when you know that you cannot continue to do so without
growing that athletic pie at the same tinme that you may
be reduci ng the academnmi c offerings?

And | think those are considerations that
are worthy of your attention.

M5. RITA SIMON: When school s indicate
that their wonen are not participating in high enough
nunbers or in accordance with their percentages of
students on canpus, are universities or colleges
expected to explain how they found out that wonen
students are not interested? Are colleges expected to
produce data, information to show that they have had a
programin which they have tried to interest wonen
students in athletics? Are they expected to show how
they nmeasured the fact that wonmen students are not as
interested? O does one sinply take the word of the

college that, well, only 25 percent of the wonen are
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interested? O do they show fully well that we've had
publicity prograns, we've gone into the dorns and

tal ked with wonen students? What kinds of things are
col | eges expected to show?

M5. BEVERLY LEDBETTER: Under no
ci rcunst ances should we sinply take the word of a
college or a university.

M5. RITA SIMON: But do we?

M5. BEVERLY LEDBETTER: No, | don't
think we do. And part of the problemthat we have
which I think Ms. G eenberger correctly focused on, is
that we have a lot of the enforcenment of Title I X in
courts. And | don't believe that it is necessarily
true that courts have found a proper neasure of how you
determ ne interest.

Surveys would certainly be one of the ways
that universities would advocate, and the question is
do you survey the current student body or do you survey
the prospective student body? |In fact, the SAT
provi des a neasure of surveying for the prospective
student body, and universities and col |l eges have
attenpted to survey their current student bodies. But
remenber that student body every four years changes and
so you have to | ook at that, and schools should be

required to show But | don't think we should accept
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that wonmen are not interested. The question is do we
have enough interest in the conpetitive or
intercollegiate sports to reach a proportionality
standard; and if so, what proportionalty standard
shoul d we use as a neasure?

W are advocating that the nmeasure shoul d be
with regard to the interest and abilities of the
student population that is interested in participating.

SENATOR BAYH. May | respond to a
guestion? | think you expressed very well the deep
quandary that we nust face with Title I X. And here
again, | can only speak to what | believe in ny heart
and mind of all of us that were involved in Title I X at
the tine, and | think it's even nore rel evant today
than when we passed it.

When we passed it, we didn't expect Mbses
striking the rod and turning it into water. W knew it
woul d take tine. Social change does take tinme. And
thus, the flexibility I think is good. And | firmy
believe in institutional integrity, but | think
institutions in this country exist within a framework
of basic U S. law, which equality of opportunity is a
fundanmental part. And so | think it's up to each
institution to nake that determination withinits

resources, but those institutions that just sit there
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and say, by darn, this is the way it's going to be,
it's always been that way and we're not going to
change, they are in trouble.

As long as they are nmaeking progress, it's
sort of like you will know it when you see it, and
you' Il know it when you don't see it.

I want to say thank you for bringing those
public and press clippings because |I've got to tel
you, | think there's been a whole sea of change in
public perception as far as the place of wonen in the
sports world.

At the time we passed Title I X, there was --
I think we were facing with that title, and | happened
to have been involved in the sponsor of the equa
rights amendnent. We were faced with a situation where
worren were treated nore severely and puni shed nore
severely for committing the sane crinme that a nan
committed because a woman shoul dn't do that Kkind of
t hi ng.

Wonren weren't getting equal pay for equa
work. There were a whole litany of things, and Title
I X fell short because at that tine | think the state
| egi sl atures got the message and they changed a | ot of
the state laws, and it wasn't necessary to cone back

and nake the same changes at the national |evel. But
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in the area of education we thought in Congress there
needed to be a uniform national policy, because the
education of our boys and girls and young nmen and wonen
is the nost inportant thing.

I couldn't argue at all. | thought the nost
inmportant gain of Title I X would be acadeni c because a
| arge percentage of our student body is not qualified
to participate in athletics. And we've nmade enornous
progress there. And at the time it was just a stage.
Sone of those | aw schools, by gosh, you couldn't get
in, or if you got in and got out, the law firns
woul dn't accept you

And | realized | thought we had really
arrived, and | renenber picking up the newspaper, the
Washi ngton Post, and the headlines of the sports page
cont ai ned the headline University of Maryland beat the
University of Virginia, and | said that can't be the
case, they just played | ast week. And suddenly I
realized here was a headline on the Washi ngton Post
sports page about a wonen's gane.

So | think nore and nore the place of wonen,
varsity wonmen, what wonen get out of it as well as what
society gets out of it, | see change as a part of it.

I think you on this conmission will recognize it, and

think you'll be wi se enough to do the right thing or
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not to do the wong thing.

And forgive ne, | can't help but think
phil osophically as it affects peopl e because |'ve been
fortunate to spend a |ot of dealings with that kind of
t hi ng.

Thank you. Excuse nme if |'ve cut sonebody
of f.

MR GRAHAM SPANI ER.  Senator Bayh, if |
coul d ask you for one further comrent. You've spoken
very el oquently and persuasively about the
establishnent of Title I X and the success that it has
had.

| suspect that nost of the angst that exists
today is not about Title I X as it was when you
sponsored it. And we'll probably hear in subsequent
testimony that the angst centers nore around the 1979
policy interpretation and the 1996 letter of
clarification.

And |I' m wondering fromyour perspective, are
you entirely confortable with how these policies and
regul ati ons have evolved with the |l egislation or would
you believe that this conm ssion should be I ooking at
the nuances of those interpretations and taking a fresh
| ook in 2002 about whether there m ght be sone changes;

or conversely, whether maybe it's dangerous to get into
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that zone and just follow fromwhere we had been?
SENATOR BAYH. Well, President Spanier

first of all, | assunme that other people believe in
institutional control over some affairs, and | believe
init as well. | think all of us agree that that has
to be within certain limts that are publicly accepted
And within that institutional structure you have the
responsibility it seenms to ne to apportion resources in
a way that ultimately reaches equality.

| nmean, it's been 31 years and the nunber is
41 percent. And it's a mnuscul e percent of people
that have been affected adversely. | nean, here you
got 72 percent of the institutions can read Title I X' s
existent regulations and letter ruling. Wy is it
i mpossible for themnot to help devote creativity in
the minds of others in those small proportion of cases
that had to take a different course than just to
provi de nore opportunity for wonen?

| don't know if | answered your question or
not, but | think we're on pretty solid ground now. |
think if all the athletic directors (I NAUDI BLE) seat of
their pants, but he sort of played that role at Indiana
State one tine. But if all the athletic directors got
together in one roomand figured out, okay, how do we

solve this problem not how we can get around the
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requi renents, | think you would be amazed

And | frankly believe that nost athletic
directors, even those that had to face the tough choice
of doing what | would prefer themnot to do, | think
that even they wanted to find a way to neet the
standard so that they can conply and continue toward
their own equality.

Maybe |'m wong about that. |It's dangerous
ground for ne.

MS. MARCI A GREENBERCGER: | wonder if |
could al so respond to your question just for a mnute
and tal k again about this flexibility issue, because
it's very instructive that when cuts for nen's teans
are nmade, there is an assunption anongst sone that it
was because of Title I X that those cuts were nade

I heard the charges with some school s,
especially with respect to westling, and have been
told by administrators involved in the decision it
wasn't because of Title I X that particular teanms were
cut, it was because of budget limtations. But when
deci sions have to be made, and it isn't a question of
attacking football or disliking football, but when
deci sions have to be nmade about where limted funds
should go, if a school decides it wants to build a new

or enhance its football stadium at the sanme tine that
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it cuts a nen's team and doesn't cut any wonen's teans,
is that because of Title IX? Is it Title IXs fault?
O is it the school's decision to build the footbal
stadiumor to pay an enhanced signing bonus for a coach
or to charter planes or pay for first class hotels for
footbal |l players the night before a home gane?

We're not tal king about pointing fingers of
bl ane or attacking football, but these budget
decisions, Title I X is giving the schools the
flexibility to nake, and, as Ms. Ledbetter said, giving
schools the flexibility to decide which teans they want
to invest in and whether they want to invest heavily in
sonme teans as opposed to others for whatever their
reasons, for donor reasons because they hope sone day
maybe they'll not only generate revenue but heaping
maybe a profit, but nost teans don't; their donor
contributions, whatever their reasons are, Title I X
says schools have the flexibility to invest in those
t eans.

There are the nmen's teans, there are the
football and basketball. In Division 1-A over 70
percent of nal e budgets are going to football and
basket bal | .

Wiy is the question posed that when wonen's

teans have 36 percent of the operating budgets, it's
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Title I X's fault when a cut to a nen's teamtakes
pl ace? And why is the question never rai sed about the
fact that some wonmen's teans are cut, too?

Worren's gymastics, for exanple, has
experienced cuts over the years, not because of Title
| X obvi ously, but because of changing priorities of
those schools as to which teans they are going to
i nvest in.

Title I X doesn't tell schools they have to
have teans, it doesn't tell schools which teans they
have to have, but as Senator Bayh says, it does tel
schools that they can't discrimnate.

So | question the very pointing of a finger
when schools are balancing their fiscal needs and are
deciding to invest in sone nmale teans in contrast to
others, why that decision becones a Title | X probl em

MR, TED LELAND: Excuse ne, |I'm
certainly conpelled by the el oquence and t he passion
that we have, but we al so have an agenda we've agreed
to and a certain tine franme, so let Cynthia and | step
in now. Even though there are still sone nore
questions, | think we're going to have to pass on those
right now and nove on to our next group of panelists.

I think on behalf of all of us here and all

constituents, we certainly want to thank you. It's
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clear to us that the questioning could go on and on
and |'ve coimmitted to an agenda, and | think we need to
follow that time frane.

SENATOR BAYH. M. Chairman, you're
absolutely right, but may | make an offer on behal f of
all of us here, that if anybody has a question that's
going to keep you awake tonight, let us know. Send us
an e-mail or a letter, and you can find out. W'IlIl be
glad to respond to the best of our ability.

MS. BEVERLY LEDBETTER: Thank you for
allowing us to be here.

MR, TED LELAND: |f our next group of
panelists could conme forward. |If Leo, Christine and
Steve and Bob could cone forward, please

What we would |ike everybody to do is we
have one hour set aside for this series of short
presentations followed by quick and snappy questions
and qui ck and snappy answers.

W have so nuch ground to cover. W have so
many great people before us, but what | would like to
do is ask everyone to stay within the five to ten
nmnutes of their original presentation. And | know
that's going to be difficult to do and not necessarily
conpati ble with what we just went through. But | would

like to nove this thing along quickly because | think
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the conmi ssioners have |l ots of questions.

What | will do is start naking gestures at
about the 8 or 9 minute mark in your presentation to
see if we can't get you to wap it up.

Again, | apologize for this. W've got
fabul ous people that are presenting to us, and we want
to nove as quickly as we can.

The first presenter will be Leo Kocher, who
for 21 years has been the wrestling coach at the
Uni versity of Chicago. He's coached nunerous Al
Anmeri cans and national chanpions. He's been active in
collegiate westling. He's been a nenber of the Rules
Conmittee for a nunber of years.

He's had a distingui shed career as an
athlete hinself at Northwestern University and conpeted
nationally and internationally. He earned his
Bachel or's Degree at Northwestern University, a
Master's Degree from Northwestern University, and an
MBA fromthe University of Chicago's fabul ous School of
Busi ness.

MR. LEO KOCHER:  Thank you. |
appreciate the opportunity to talk to you today.
don't think I can comment on all the testinony, but |'m
going to go through the nost inportant things first.

This is inportant because it really shows the way
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things are working today as far as Title I X
enf or cenent .

In a noment on the screen you're going to
see basically a conposite athletic programthat |'ve
created. |'ve created it out of 2001 data fromthe
NCAA Di vi sion 3 school s.

I've chosen Division 3 for nmy conposite NCAA
athletic programfor four reasons. Don't put it up
yet, please. Nunber one, Division 3, which used no
schol arshi ps, no packed stadi uns, no TV contacts, has
more schools in it than either Division 1 or Division
2. Nunber two, because their teans don't generate
profits, Division 3 schools are the hardest pressed
when it comes to the financial burden and
proportionality requirenent.

60 percent of teans dropped in the 1990s
were Division 2 and Division 3 teans. | know t hat
people like to blame football, but the fact of the
matter is the highest profiled football schools account
for a very snmall percentage of teans dropped in the
| ast ten, twelve years.

The majority of NCAA athletes and all
Division 3 athletes do not have athletic schol arshi ps
and play sinmply for love of the gane. And these varied

non-schol arship athl etes al so represent the vast
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majority of talented and dedi cated peopl e who have been
sl ashed from squad cappi ng and dropped teans.

Ckay, just cover the last two lines if you
will.

This hypothetical university is a schoo
with a perfect balance in its student body of 50
percent wonen and 50 percent nen. |In its quest for
equity between the sexes, the school has opted to have
only sports that are typically offered to both nmen and
wonen. Therefore, football, westling and other sports
that really have a high rate of nmale participation
they just didn't need to bother with that. They
t hought they would just start with these sports that
are basically offered to nen and wonen and consi dered
dual sports

It should be noted that the nunbers of
participants on these teans reflect the NCAA Division 3
averages for 2000 and 2001. So it's a hypothetica
uni versity, but its nunbers up there are based on rea
nunbers.

It should be noted that the average size of
the NCAA Division 3 nmale teans have al ready been forced
down by the inposition of squad cabs where you tell the
coach the linited nunber of student athletes he has for

gender quota purposes. So those nunbers are already
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forced down on the mal e side
Sone school s even inpose two-to-one ratio
requirenents. That's a requirenent where, for exanple,

a coach is told you can only have half as many nmen's
SWimMmers as you have women swinmers, again, in order to
help with the gender quota because school s have
football or some other |arge sport.

So you see what the total is using those
NCAA figures, 190 nal es and 154 fenales. This
university offers the same anmobunt of opportunities for
each mal e and female, and in these matching prograns
nmore men cone out for these teans. |Is this difference
in the nunber of nmale and female athletes due to
di scrimnation by the school? No. This university,
|ike every other school, wants to get as nmany woren out
as possible for their teanms so they don't run afoul of
the proportionality standard.

And that's a dark contrast to the nen's side
where these teans are being capped, where boys are
being told to clean out their |ockers, they can't be on
the team because we have a gender quota problem

Now, the President of this university gets
approached by a group of fenale students who tell him
they would like to start a wonen's tennis team The

university's General Counsel explains to the President
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that even though he offers identical opportunities to
his male and fenal e students, what really nmatters is
proportionality. As long as the fenmales are he
underrepresented gender, Title I X gives thema strong
| egal basis for filing a lawsuit to force adding a
wonen' s team

Even though the President finds the hiring
of a coach and the addition of a teamto be a financia
burden, he feels it best to add a wonen's tennis
program and avoid a | egal battle.

The nunber of tennis players on the team
ends up being the average nunber of participants in the
NCAA Division 3 tennis team which is 11. This brings
the ratio of nmen to wonen -- go ahead and put it up --
it brings it up to 165 wonen to 190 nen.

The next year seven wonen that wish to begin
a golf team approach this President. He receives the
same assessment from his General Counsel that he
received regarding the starting of a wonmen's tennis
program one year earlier. They are the
underr epresent ed gender

Under the current policy, Title IXis a
strong claimfor demanding a team By nowit's becone
apparent to this President that he will have to keep

addi ng wonen's teans until they are 50 percent of the
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athl etes. He decides that he cannot afford this kind
of gender equity and asks his General Counsel what to
do. The General Counsel suggests that he reduce the
number of squad on the nale teans. WII| shrinking the
squad generate sone revenue, asks the President? No,
says the General Counsel, but if you get rid of 25 nale
athletes, you will be proportional and not subject to a
Title I X awsuit which, due to the Departnent of
Education's interpretation, we cannot possibly wn.

After looking carefully at the nunbers, the
Presi dent decided to ask each nmen's coach to cut two
athl etes and then he dropped nen's cross country. So
after starting off on identical athletic opportunities
toits female and mal e students, this university
finally achieves equality by adding one wonen's team
dropping one nen's team and telling the coaches to cut
12 deserving mal e athl etes.

Now, this does not nake sense, and | think
that it's addressed -- the Wnen's Sports Foundation
sent out a circular and an advisory, and they addressed
this. They say, Title I X requires that athletic
prograns neet the respective and sonetines different
needs and interests of nale and fenal e athletes.

If the mal e athletes want university

participation opportunities and wal k on as practice
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only players and femal e athletes want sports that neet
their playing interests, both those needs should be net
and accommpdated on a current Title I X interpretation.

| would say it a different way. |If they
only have two track teams, a nmen and wonen's track
team and 25 wonen cone out for the wonmen's track team
and 35 nmen cone out for the nen's track team keeping
those ten nmen, they are not saying well, we can't find
nmore wonen, we don't want to punish these extra 10
fellows so we will, you know, allow those nen to stay
on the team That's not what happens.

I nstead, what's happening, and this is what
the policy interpretation allows to happen, is they
say, if you want to keep those ten nen, it's going to
cost you a lot nore than ten pairs of spikes and sone
sweats. It's going to cost you a new wonen's team W
want a tennis team we want you to hire a coach, we
want you to give us an operating budget, et cetera.

So when they are faced with this, it's
clear, | nean, it's an overwhel m ng incentive to cut
mal e athletes. And this is what's happening on a nmacro
| evel in our colleges.

And so here we are with the current Title I X
policy interpretation of high school athletics to

proportionality. Wat do we have? WII, after
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dropping nore than 350 male teanms in the NCAA since
1992 and losing tens of thousands of nale athletes with
the inmposition of squad caps, even though there are 582
nore wonen's teans than nen's teams, men cone out with
greater numbers. There are 209,000 mal e athletes and
151, 000 femml e athl etes.

When you throw in sports |like football, when
you throw in the fact that nmales are projected to be 41
percent of college students by the year 2009, we have a
di saster in the making.

What is the future? As is often the case,
California represents the future. San Diego State
Uni versity passed six nen's teans and 12 wonen's teans.

It's been pointed out that there are 1.1
m | lion nore boys playing high school athletics than
there are girls. | see this as a curse rather than
being a privil ege because they graduate fromthese high
schools only to find their opportunities destroyed by
the proportionality problem

I think that it's not what they are
experiencing in high school. | don't think it's really
equal opportunity.

MR. TED LELAND: Thank you.
MR. LEO KOCHER: | guess |'m done.

MR TED LELAND: Yes. Christine G ant
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is an Associate Professor in the Departnment of Health,
Lei sure Studies and Sports Studies and a forner
Athletic Director at the University of lowa for wonen
and past President of the National Association of

Col l egi ate Wmen Athletic Admi nistrators, past
President of the American Association for
intercollegiate Athletics for Winen, the old Al AW

She's testified before Congress on this, won
a nunber of service awards, and has been named the
national Administrator of the year in athletics by a
nunber of different groups. So we stand on Christine's
shoul ders

MB. CHRI STI NE GRANT: Thank you very
much. |I'mmssing fromny resune that, one, | ama
friend and col | eague of Colin Gol dsby, who is an ex
westler, and | ama friend and | ong-tinme coll eague of
the | egendary wrestling coach at the University of
| owa, Dan Gabl e, who won 15 national chanpi onshi ps and
21 consecutive Big Ten chanpi onshi ps.

And the reason | nention that is | really
believe that Colin and Dan would both attest to the
fact that not only am| a very strong supporter of
worren's athletics, | amalso a very strong supporter of
men's athletics. That's inportant. And that's why the

paper that | subnmitted to this commssion is an attenpt
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on ny part to analyze the big picture and to suggest,
as Senator Bayh nentioned, how we can best resolve the
maj or issues that are facing us right now.

My paper is entitled An Attainable
Three-Pronged Goal. One, bringing Division 1 back into
perspective; two, achieving gender equity; and three,
retaining nen's minor sports.

Let ne immediately go to sone facts. And
I"mgoing to run through these very qui ckly because of
time. Participation. Christina, if you would.

The increases in participation are being
docunented by the NCAA and al so by the Cenera
Accounting Ofice. In the top half you will see that
that study showed that we are losing teans at the 1-A
|l evel, 91 to be exact, in this particular study there
are 1-AA 61, but overall we had an increase in 18 years
of 74 nmen's teans.

According to the General Accounting Ofice,
in a 17 year study we had an increase of 36 nmen's
t eans.

In the next one we can see that the NCAA
participation nunbers generally have gone up for both
men and al so for wonen.

In the next one we see the Cenera

Accounting O fice, which confirms that nmen's
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participation rates have increased over the last 17
years by approximately 12,000. And in the next one we
see that the growh in participation is reflected not
only at the collegiate |level, but also at the high
school |evel, where we see a phenonenal increase for
girls and al so an increase for boys.

In the next one people say that at the
collegiate | evel we don't have enough wonen interested
in participating. Well, | urge you to |ook at the
pool s through which we recruit. The high school poo
is almbst 2.8 million, and | ook at the m nuscul e nunber
of opportunities for our wonen at the NCAA | evel
roughly 152,000 slots. That's all. That's roughly 5
percent. That's all the young wonen who get a chance
at the NCAA to participate. The interest is there.

Next one. | tracked since 1981 what has
happened to foothball, that's the top graph. The niddle
one is westling, and the bottomone is nen's
gymmastics. What's really interesting about this is
that between 1980 and 1992 when Title | X was either not
in effect or not being enforced, we saw a decrease of
24 percent of our westling prograns, this is when
Title I1Xis not in effect, and we saw a decrease of 50
percent of our nen's gynmastic teans.

In the next one you will see that wonen's
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gymastics, which is the top graph, is on a nore severe
decline than nen's gymmastics. W lost in that sane
period of tine 83 wonen's teanms and 39 nen's teans.
Nothing to do with Title I X

Next one. This is the General Accounting
study. On the left-hand side of the top you will see
yes, westling unfortunately has taken a hit. The
nunbers are decreasing. So is nen's tennis, so is
men's gymmastics. But look to the right and | ook at
the nunmbers that have been added, the nunber of soccer
teans, the nunber of baseball teans, the nunber of
basketball teams. That is reality.

Next one. W cannot discuss in ny opinion
progress or gender equity or the retention of nen's
m nor sports unless we tal k about the financial
situation in which we find ourselves today. This is
the financial situation

1-A you will note that mnority of schools
are bringing in nore noney than they spend, 46 percent.
That translates, by the way, to 48 institutions.

The majority of Division 1 are in deficit
spending, as are all the other segnents in Division 1
and 2.

Next one. The average deficit, the red

represents 1-A, and in 1993 the average deficit for
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those who were in deficit spending was 2.1 nmillion. In
1999 that junped 3.3 nmillion, and Syd Densy has
recently stated that that figure is now 3.8 mllion

It has junped a half nillion dollars in deficit in two
years. Thank you.

Next one. This goes back to 1972, and it
shows that the nen's budget was 1.5 at that tine and
not hi ng for the wonen's program

Bet ween then and 1993 for every dollar spent
on the women's program three additional dollars were
spent on the nmen's program That is a very, very
telling statistic. For every dollar on the wonen's
program three new dollars was put into the nen's
progr am

Next one. The 20th anniversary of Title I X
in 1992. The 25th anniversary in 1997, participation
34 percent wonen, 34 percent for athletic schol arshi ps,
21 percent of the operating budget and 26 percent of
the recruiting budget.

And the next one. | want you to | ook at
this fairly carefully. It shows, if you |ook at the
top line, the nen's budget between 1992 and 1997
increased by 1.38 mllion dollars. That was the
i ncrease alone. And the increase alone was tw ce the

total budget to the wonen's sports programin its
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entirety. 1.38 increase, and the total wonen's budget
was 663.

Thank you.

1985, these were the football budgets and
the men's basketball budgets. And in 1999 the foot bal
budget had doubl ed and the basketbal |l budget had
i ncreased by 2.5.

Next one. In 1985 nmen's football and nen's
basket bal | together consuned 49 percent of the men's
budget and, today it consunes that figure as well.
It's not 74, it's 72 percent of the men's budget.

Next one. This is a sad transparency, and
it's sad because in the third colum you'll see that 20
percent of the nen's budget goes to nen's sports, and
these nen's sports could constitute about 200 nal e
student athl etes.

Basketbal . Accommpdates 15 basket bal
pl ayers. The other nen's sports could accomuodate
200. And look at the difference in funding.

Next one. This is a Wall Street Journal on
an NBC news pole that was done in the year 2000, and it
said that the public approved of Title | X, 79 percent.
It approved of cutting back on nen's athletics to
assure equivalent athletic opportunities for wonmen, 76

percent. Believe nme, that would not be the choice of
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those of us in women's athletics to cut back on nen's
athletics. That would not be the choice.

Qur choice would be a preference to bring
Di vision 1 back into perspective, and we could do that
t hrough pursuing national legislation in order to
elimnate the excesses in football and men's basket bal
and still retain great teans.

| woul d hope that in the nonths ahead when
you are inundated, as | know you will be, with reports
and data and materials that you will renenber the
bottomline. And here is the bottomline: After 30
years of Title I X, nen's participation, 58 percent,
wonen, 42; athletic schol arships, 57, wonen's, 43.
That's 133 nillion dollars less for wonmen every single
year. (Operating budget, 46 percent.

I think what we need is a stronger
enforcenment of Title X in order to be fair to our
daught ers and our granddaughters and our great
granddaughters, and | think that is our responsibility
t oday.

Thank you very nuch.

MR TED LELAND: Thank you. Next up is
Steve Erber, who is Director of Athletics at Mihl enberg
Col l ege. He supervises 22 sports and runs the

intramural recreation program
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He's a graduate of Penn State University and
was for 14 years the Athletic Director at SUNY
Bi nghant on and received an award fromthe State
Unversity of New York Athletic Conference for
Di stingui shed Service, that conference' s highest award
for service.

St eve.

MR STEPHEN ERBER: Thank you. | too
appreciate this opportunity to testify before this
commi ssi on.

My nane is Stephen Erber. |1'mthe Director
of Athletics at Mihl enberg Coll ege, a snmall |iberal
arts institution in Allentown, Pennsylvani a.

|"ve been involved in the Title I X
di scussion for at least ten years and have |i stened
carefully and thoughtfully to the argunents on both
si des.

In nmy professional role as an athletics
adm ni strator at, as was stated, an NCAA Division 3
school, | have w tnessed and experienced both
tremendous growth in athletic opportunities for young
worren at the intercollegiate |evel during the past two
decades as well as the devastation and destruction of
simlar opportunities for thousands of young nen.

Both of these events, the growth and
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destruction are in | arge nmeasure, although not entirely
as sone on both sides of this issue argue attributable
to the 1972 | aw known as Title I X

One thing, however, is very clear to ne
today and | believe should al so be clear to anyone
willing to ook at this issue objectively, and that is
that clearly, clearly sonething that was well intended
and has worked so well has al so gone awy.

At ny small private Division 3 college we
of fer 22 sports, 11 for wonen, 11 for nen, and our
situation is radically different fromthat of |arge
Division 1 schools. Qur enrollnent is approximtely
2100 students, and of that nunber, 545 are varsity
athletes, only 26 percent of the student body.

It's a statistic of which we are very proud
None of these student athletes receives any schol arship
funding. They are all what woul d be considered at a
Division 1 or 2 school as walk-ons. |In fact, at the
Division 3 level of the NCAA it is not pernissible to
even consider athletic ability or athletic talent in
t he awardi ng of need-based financial aid.

These 545 students participate in athletics
simply and sol ely because they enjoy them and because
they love them W could not bear a 22 sport program

with an operations budget for the college of $400, 000,
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that's correct, $400,000 for equi pnent, travel, neals,
ganme officials, training roomsupplies, and recruiting
for all 22 sports. W have no excesses.

We have recently added wonen's golf to the
curriculum but we've also added nmen's LaCrosse. | am
confident that we treat the nmen's and wonen's prograns
equitably. Meal allowance, node of travel, practice
times, quality of equipnent, publicity brochures, |eve
of coaching expertise and so forth are the sane for
bot h genders.

I think if you asked the fermale athletes if
they would want to trade places with the nale athletes
and vice-versa, they would both say no. | think they
woul d all say they are having a great experience and
they are treated equitably and fairly. But with an
enrol Il ment that's 58 percent fermale and only 42 percent
fermal e athl etes, we are obviously way out of
proportion.

The only way we coul d possibly become
proportional would be to elininate 125 nmal e athl et es,
and that would entail the football team plus maybe the
soccer team Such an action woul d devastate our
athletics programas well as devastate our efforts to
mai ntain a reasonable fermale to male ratio within the

student body.
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Even if we had the resources that are
available to sonme large Division 1 prograns and we
could add 125 female athletes, for us that would
probably be about five teans. O we could add a 100
menber wonen's equestrian team as | amtold the
Uni versity of Georgia has just decided to do. 1In an
effort to becone nore proportional, we would stil
devastate our college's efforts to maintain a
reasonabl e nal e/ fenmal e bal ance in our overall student
body.

Additionally, w thout athletic schol arshi ps
available to the Division 1 and 2 schools, we would
find it difficult to attract enough students to support
these newl y added prograns.

The fact of the matter is we are having a
difficult time filling the five to six person roster
for a newy added wonen's golf program Qur coaches
are recruiting but currently relies on sonme of the
wonen on his basketball teamto fill the roster

At our level we have coaches that coach nore
than one sport. The sane is true for other schools in
our | eague that have recently added wonen's golf.

The point of the above being that coll ege
Presidents and athletic adninistrators, because the CCR

has | abel ed proportionality a safe harbor because no
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one wants to be engaged in a costly and time consum ng
| awsui t, because sone states like California have
demanded it, and not because these athletic directors
and Presidents are chickens as they have been | abel ed,
have focused on the proportionality test to conply with
Title 1 X even though it is the weakest and | east
productive of the three tests, even though it flies in
the face of logic, even though it denies inherent

di fferences between nmen and wonen, and even though it
has been to the detrinment of their students, both male
and fenal e.

My college is fully and effectively
acconmodating the athletics interest of our student
body, but | amnot certain that we could prove that to
the satisfaction of the OCR | attended a
Congr essi onal hearing a nunmber of years ago in which
urged the President of Brown University to plead with
Capital legislators to provide his school with a test
that woul d be acceptable to the OCR so that he could
denonstrate that Brown University was neeting the
interest of its students.

Brown surveyed the student body, gl eaned
historical information regarding athletics interest
fromyears of SAT reports of students who had applied

to Brown and studied its fenale participation in
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intranmural sports. OCR deened none of these neasures
acceptable. So he was left with a governnent agency
telling himthat one way his school could conply with
Title I X is by denonstrating that it neets the interest
of its students, but that same agency telling himhe
cannot produce an acceptable instrunent to neasure that
interest.

Every business in this country uses interest
surveys to determ ne what people want, but in this
i nstance we cannot produce a test to neasure athletics
i nterest.

Proportionality is a neasure of outcones,
not a nmeasure of opportunity. Current logic applied to
proportionality and athletics, which reads that |ack of
proportionality de facto indicates discrinmnation is
not or should be in ny opinion applied to other arenas.
For exanple, the United States Service Acadeny has an
approxi mately 15 percent female enrollnent. Gven the
fact that 56 percent of all undergraduate students in
the United States are fenale, the current |ogic would
seemto indicate that closer to 56 percent of the
Servi ce Acadeny enrol |l ment should be female, and the
only reason it's not female is because the governnent
is discrimnating against females in its admission to

t he acadeni es.
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| would argue that the reason is that wonen
sinmply are not as interested in attendi ng service
academ es and not as interested in a career in the
mlitary in the same nunbers as men are. |'m not
saying that they are not interested, but |I'm saying
that they are not interested in the same nunbers. And
I would argue that that is sone of the sanme reason that
athletics participation at nost coll eges does not
mrror the undergraduate enroll nent.

Under gr aduat e denographics differ greatly
anong col |l eges. Sone colleges |ike mne are al nost
excl usively conprised of traditional students, those
just graduated from high school, those that are legally
and financially dependent on their parents, and those
who do not have children of their own. But a recent
U. S. education Departnent report indicated that of 26
percent of undergraduate students who are 30 years or
ol der, 80 percent are enployed, including 39 percent
full-time, and 13 percent for single parents.

How can we begin to think that we can
evenhandedly apply proportionality standards to
athl etics participation when the denographi cs of one
school may vary dramatically fromthose of another
school ?

In Peterson versus LSU, Judge Rebecca
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Dougherty stated that the proportionality test is

i nappropriate in determining Title | X conpliance
because the test assumes that nmen and wonen on al
campuses are equally interested and able to participate
in athletics.

The fact that a disproportionate nunber of
peopl e found on the above-nentioned nontraditiona
school s are probably female is a societal problem and
not something that can be rectified by applying the
guota systemto intercollegiate athletics.

MR. TED LELAND: One ninute

MR STEPHEN ERBER:  Yes, sir. Even if
there was evidence indicating little interest in
athl etics anmong nmen or wonmen in the general popul ation,
and nost evidence is quite to the contrary, the
interest would clearly not be equal on every campus in
this country.

Finally, the current proportionality
approach to conpliance will not be sustainable to
parents with male and fenal e athl etes, w tnessing
continued squad reductions and devastation of entire
mal e coll egiate athletic teanms in traditional sports

At the same time, these sane colleges add no
addi ti onal wonen's opportunities to replace the nale

progranms with sports that have small or no
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constituencies in high schools fromwhich they attract
applicants. Already it appears that our colleges are
pursuing a policy that |acks common sense and puni shes
mal es for the sinple fact that they show up for sports
in greater numbers than femal es.

This vieww |l only harden and spread if
Title I Xis not reforned into a nore fair and humane
interpretation. Athletic Directors and other college
adm nistrators will be increasingly seen as not having
the courage to stand against the entire nale specia
i nterests.

It is my hope that this conmission will dea
with this issue honestly and objectively. Today the
mere suggestion that the current OCR interpretations of
Title 1 X and the test for conpliance be exani ned
results in a media blitz of hyperbole, threats of
politicians interested in exam ning the issue, and
exaggerations intent on the status quo.

| have not heard anyone who is asking for a
review of the legislation speak of, quote, cutting
Title I X, dismantling Title I X, or setting wonen back
30 years.

If the issue here is Title | X as a neans of
exacting revenge or getting even for past

discrimnation in athletics, then we should get that
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issue on the table. |If the issue is applying
principles of equity and opportunity in athletics for
both men and wonen, then let's continue the dial ogue
and adjust this good |aw.

Thank you.

MR TED LELAND: Thank you. Bob

Groseth is next. Bob has been coll ege coaching for 28
years. He's in his 13th season as the head coach of
Nort hwestern University's men's swimming and diving
team He was naned co-Big Ten coach of the year this
past year at his chanpi onships in February, and he was
given by the Coll ege Swi m Coaches Association this past
year the Richard Stedman award, the award gi ven
annually to a swinming or diving coach who in the
opi nion of the international swinmmng hall of fane and
the coll ege swi mm ng associ ati on has done the nost to
spread joy and happi ness in Coach Stednman bel oved
sports, sw mmng and diving.

Bob.

MR, ROBERT GRCSETH: Thank you.

Chai rman Cooper, Chairman Lel and, menbers of the
Conmi ssion, thank you for the opportunity to speak this
nor ni ng.

Wil e there are nmany issues before the

Commi ssion over the next few nonths, | would like to
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concentrate on roster nanagenent and cappi ng of the

teans. | will not bore you with nunber statistics
You have all, I'msure, made yourself famliar with the
facts.

I will tell you sone personal stories and
chal | enge the Commi ssion to make recommendati ons t hat
will restore the public's trust in Title I X

Li ke all sw mm ng coaches, | don't consider
mysel f a men's swi nming coach. | coach the nen and
wonmen's swinmmng teamat the University of Cincinnati
and al so at Tul ane University, and every sunmer | coach
a teamthat is conposed of nen and wonen. | just you
got back from our national chanpionships, where | took
11 athletes to the chanpi onships, five wonmen and si X
nmen.

| represent a support that treats genders
equally. W have the sane rules, order of events,
seasons, et cetera. W train the same and in sone
schools train together. And in fact, if you' ve watched
any swimneets |ately, we even wear the sane suits.

Swi mm ng has benefited fromTitle I X as nuch
as any sport. If there are many in the sw nmming
community, there are a set nunber of college teans that
have been dropped due to Title I X. 1 know there has

been an effort to say that Title I Xis not at fault,
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but in fact the interpretation and enforcement of Title
I X has been a major factor in the |loss of nen's
swimri ng teans over the |last 20 years.

The | oss per team and correspondi ng | oss of
opportuniti es have not gone unnoticed, and | subnmit a
USA swi mmi ng study show ng percentages of nale and
femal e athl etes.

Over the past few years as the coll ege teans
for men have gone down, the swi nming conmunities have
started to express concern

When wrestling coaches filed their suit, the
Col I ege Swi m Coaches Associ ation issued a statenment and
|ater joined the suit. Later this year in June Chuck
Wel gus, who is a USA Executive Director, issued a meno
to the President of the USOC about the decline of
A ynpi c sports programs in college athletics.

Last week John Leonard, Executive Director
of the American Swi m Coaches Association sent an open
letter to the USCC President about Title IX s
uni nt ended consequences. And again, | subnit these for
the record.

These statenments fromthe | eadershi ps of the
swimming community reflect a changing attitude toward
Title 1 X. Once revered the opportunities to provide

our wonen, it is now scorned for the denial of
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opportunities to our mnen

The current interpretation of enforcenent of
Title |1 X has caused anger and devi siveness within the
swi M ng comunity and between swi nmi ng and ot her
sports. In addition, it has led to frustrati on because
of the up until now rapid response to organi zations
that can effect change.

Wth the elimnation of such prograns as
M am and 22 NCAA chanpions at UCLA with 22 dynpic
medal s, the loss of swnmring is qualitative as well as
quantitative. Swi nming people will be watching the
Conmi ssion closely. They want Title I X to work and
| ook to you to help fix it.

I'"'man advocate of athletic opportunities in
age group, high school and college coach. |[|'ve seen
the benefits of organized athletic training and
conpetition geared to young people. These benefits are
wel | docunmented, real, and worth protecting.

Wiile there are people who will testify that
have political agenda, nore governnent, |ess
governnent, wonen's rights, men's rights, let's not let
the political agenda dom nate the dial ogue.

VWhen Title I X first started getting in
force, there were nay sayers that clainmed college

athletics would be ruined. They were wong, it got
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better. Today there are those who claimcorrecting
Title I Xwll bring us back to the stone age. They are
just as wong. There are boys and girls right now

| earning to swm run, play soccer and many ot her
sports.

In the process of devel oping their craft,,
they are beconmi ng better people who will eventually
become better citizens.

It is for these future citizens the
Conmi ssi on should be fighting for and for who | will
try to make ny case

This is a scene that is played out over and
over and over again on ny canpus. John and Mary Paxton
of Cincinnati, Ohio are taking their son Brad on a tour
of colleges over the summer. They stopped by the
swiming office to find out about the program

After the initial set of questions, one of
the parents asked, do you have a spot for Brad on the
tean? | know he's not an A ynpic caliber sw mrer, but
swi mm ng has been such a big part of his life. W
don't expect a schol arship, we just want to make sure
he's got a chance to be on the team |It's going to be
a big part of Brad's decision. W |ove your school and
woul d like Brad to go here.

When the school's policy on squad size was
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expl ai ned, you could see the fanmily's shoul ders sag.
They have heard this story before. The scene is played
out all across the country on many col |l ege canpuses in
coach's offices of all nmen's sports. There is roomin
the pool, on the court, track or field. You can share
| ockers and equi pnment, but because each school has to
meet a nunerical quota, there's no place on the roster
for their son. No Ruby's need apply here. H s dream
is gone. \Wen those parents and their son wal k out the
door, | feel like a bag of dirt.

Parents with sons see the handwiting on the
wall. Larry Barbiere, a nenber of the 1968 O ynpic
team and on three of Indiana University's NCAA
chanmpi onship teans, has three children, two daughters
and a son. Wile their daughter is in swimmng, their
son plays baseball, even though he's an excell ent
SWi nmrer .

When | asked Larry why he wouldn't let his
son swim he said, college athletics was one of the
nost exciting and dramatic experiences of ny life. |
want nmy son to be part of a college team and |I'm
afraid that when it cones tinme for himto go to
coll ege, swnmring won't be a sport.

Larry's feelings about his college

experience are shared by many, and though his judgnent
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of swnming s future is, | hope, alittle bleak, the
downturn in interest at the grassroots level in
swwiming is directly tied to the opportunities at the
col l egiate |evel.

There can be no reason, other than to reach
a quota, to cap or roster manage a nen's sw nmring team
Those who have been in coaching for a long tine know
that their biggest boosters and your school's biggest
boosters are not the scholarship athletes, but the kids
that were given a chance to be part of a team who
stuck it out, who nmade the starting line up, qualified
for the NCAA's, or won a coll ege chanpi onship. A Rudy
story.

It is part of the spirit and magi c of
college athletics. It's what keeps us in the business.
It is the soul of sport. Roster managenent and cappi ng
have robbed us of that soul

Joan Donitz was the swinmm ng coach at the
University of Wsconsin at Wiitewater. In the nmiddle
of the 1998 season she was runni ng her afternoon
practice when the Athletic Director entered the pool
You have to cut three nen fromthe teamtoday.

Wi t ewat er had worked hard to deal with gender equity.
In fact, Joan's husband was one of the Assistant

Athletic Directors there. Swinming had to keep the
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nunber of and wonmen and nmen equal. Unfortunately

hal fway through the season three wonen quit. Three nen
had to | eave. | was crushed, he said. These guys

wor ked so hard. They didn't have schol arshi ps, they
just wanted to swim

Joan stopped the practice to tell the team
When she announced that three men had to be cut, there
were many tears on both teans. They worked out a
solution, keep the other wonen on the team |ower the
practice and performance standards so they woul d stay
out for the team

At first | was happy that the guys were able
to keep swinmng, but over tine | realized they were
sendi ng the wrong nessage to the wonen.

The next year | attended an outing for
coll ege swi mcoaches fromthe State of Illinois.
asked each coach about his or her school's policy on
roster nmanagenent. Every school's was different, but
all had some policy.

Some Division 3 schools had a two-to-one
policy. They had tw ce as many wonmen on as nen. Many
had the sane experience as Joan Donmitz, having to cut
men in the mddle of the season.

Amazi ngly every coach said the sane thing,

don't reveal where you got this information, | mnight be
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introuble. | know fromm own experience and from
talking to other coaches that in ny conference

di scussing the capping of teans is a taboo subject.
Why? Because administrators knowin their gut it is
wong and they don't want to have to explain it to the
publi c.

The result of these policies is that guys
that want to swmin college can't because the nunbers
don't match. A few years ago | was attendi ng a banquet
for graduating seniors for their induction into
Nort hwestern's Letter Club. One of the speakers, M ke
MG aw, was a 3.5 econonmics mjor and nenber of the
school's Rose Bow team

After speaking about his experiences on the
Rose Bowl team he addressed the subject of capping
teans. Turning to the President of the school and the
Athletic Director, he said, | started at Northwestern
as a wal k-on for the baseball team Coach Stevens gave
me a chance to play, and | made the team ny freshman
year.

As a softnmore | went out for football. |
made the team earned a schol arship, and eventually a
starting position.

This year | was on a Big Ten chanpi onship

team and played in the Rose Bow. Wen | saw the caps
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bei ng put on baseball and other teams, | realized
woul d never have a chance if | was a freshman this
year.

| understand policies that increase wonen's
chances to play sports. What | don't understand is why
men have to suffer for themto gain. Just renenber
when you cap nen's teans, |'mthe guy that's getting
capped. Capping and roster nmanagenent does nothing to
i ncrease the nunber of wonen participating in sports.
It only increases their percentage. Addition by
subtraction. Who gets left out? The good student
who's in the sport because he loves it, who goes on to
cherish his experience and contributes to the future
success of the school and the sport.

Wiat it does do is increase the resentnent
for a good law, Title IX. It is up to this comm ssion
to advocate changes in the interpretation and
enforcenment of regulations associated with Title I X
that will elimnate the capping of teanms and restore
the public's trust.

Thank you.

MR TED LELAND: Thank you. And we now
have 15 to 20 minutes for questions.
M5. JULIE FOUDY: | hear the repeated

thene of interest coming up, and | find it interesting
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being a part of athletics for so long and having |ived
and breathed it, this question of interest is stil
around. And | read the statenent fromthe Brown Versus
Cohen case, which says -- the U S. Court of Appeals
says, to assert that Title I X permits institutions to
provide fewer athletic participation opportunities for
worren t han for nen based upon the prem se that wonen
are less interested in sports than are nen, it is anong
other things to ignore the fact that Title | X was
enacted in order to renedy discrimnation that results
fromstereotype notions of wonen's athletic interests
and abilities are rarely developed in a vacuum They
evol ved as a function of opportunity and experience,
worren' s participation athletics reflects a | ack of
opportunities to participate in sports.

Mor eover, the Supreme Court has repeatedly
condemed gender based di scrimnation based upon
archai ¢ and over-broad generalizations about wonen.

My question is that | understand the issue
of nunbers in terns of coning out to teans but, and
this will go to anyone on the panel, are we not placing
discrimnation on top of discrimnation, because, like
this says, interest and ability is rarely devel oped in
a vacuum If the opportunities have not been there,

then how are they supposed to be there, for exanple,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

with the golf teanf

And secondly, when we | ook at the nunbers
participating in high schools, we're at 2.7 mllion
over that. | think it was shown that when provided
opportunities, there's an interest that foll ows.

MR TED LELAND: Panelists?

MR, LEO KOCHER:  You know, arguing
interest seens to be a nonproductive area. People end
up really resenting anyone who suggests that there's
any di fference between mal es and femal es regardi ng an
interest in athletics.

| guess we don't have a problemw th wonen
bei ng 85 percent of dance prograns or 95 percent of
mercy prograns, or nmales need the mgjority of
engi neering. But for sone reason we can't suggest that
there nmight be different interest and preferences
bet ween popul ati ons of nales and fenal es.

All 1 know is Brown submtted an evidence
that the SAT student questionnaire for 1993 during
their court case, and | have it right here, 45 percent
of the males taking the test said their interest in
participating in intercollegiate athletics, 24 percent
of wonen do.

Now, let's nurture that interest. That's

fine. You're always going to want to bring up the
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| ower person. That's fine. But don't turn around and
| evel down nmen in order to fit some standard. That is
wr ong.

I will never conplain about wonen getting
nmore opportunities. | will conplain about Marquette
University cutting their westling teamthat didn't
cost them one penny because it was funded by outside
sources sinply so it would not fall afoul of the
proportionality standard, sinply so they wouldn't get
dragged into court and | ose.

So I'mnot interested in arguing. Things
change from one canpus to the other, but | do want sone
common sense and fairness. |f 25 wonmen come out for
track and 35 nen cone out for track, don't tell those
guys they got to go.

MR. TED LELAND: Debbi e.

MS. DEBCRAH YOW  Thank you, Ted. For
anyone on the panel, but, Dr. Gant, especially for
you, |'ve been reading a nunber of suggestions that
you' ve nade relative to perhaps a different approach
through the federal governnent for how to get our hands
around the situation. And as | was reading those, a
question canme to mnd that | wanted to ask you, because
when | was serving on the NCAA managenent council for

the Atlantic Coast Conference, | nade a suggestion that
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we take better care of what | would consider the
traditional wonen's sports, and by taking better care
of them | was suggesting that we woul d add schol arship
opportunities for those sports.

For everyone in the room who understands the
di fference between equival ency sports and head count
sports, you all understand what | nean.

At the University of Maryland as an exanple
in the |ast eight years we won eight nationa
chanmpi onships in our wonen's sports program and yet
one of those sports, like wonmen's LaCrosse or |ike
field hockey, both of whom have won nationa
chanpi onshi ps during that tinme, there would be carried
on their roster as many as 30 individuals, and yet only
had the opportunity to provide a total of equival ency,
if you will, of 12 or 13 schol arshi ps.

Certainly there weren't in ny mind nore
financial support because of the | evel of excellence to
whi ch they have risen. And it appears to al so have
occurred to me as an Athletic Director with a 38
mllion dollar operating budget that it would serve
themwell. It would also serve the institution well.

From a proportionality perspective, we would
then not have to add, perhaps, a nontraditional sport

like bowing. | hope no one takes offense. |'m not
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interested in adding bowing at Maryland. And we woul d
do good in two separate ways

We carried that forward through the NCAA
Managenent Council to the NCAA, and it was rejected out
of hand as an attenpt to not be in conpliance with
Title IX. And as a female who has her entire life
every opportunity that has ever been afforded to ne in
athletics has been as a result of Title I X

| was shocked to be viewed in that light.
Sorry for the |ong-w nded explanation, but would you
support addi ng through the NCAA regul ati ons additiona
schol arships to existing and traditional wonen's sports
for those reasons?

M5. CHRI STINE GRANT: That's a very
good question, Debbie, and ny short answer is | would
absol utely support that, absolutely.

In the early 1990s one of the NCAA
conmittees anal yzed the nunber of schol arshi ps of fered
to each sport and came up with reconmendati ons which in
many wonen's sports increased the nunbers and nade nore
sense. And | think your LaCrosse teamand field hockey
teamare terrific exanpl es where you nmay be carrying 30
peopl e on each team and you' ve only got 12 schol arshi ps
to divide up. It came to an abrupt halt when it got to

t he NCAA council at that tine.
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I think it's probably ripe right now to put
that suggestion forward agai n because we could increase
nunbers in our current sports like that, | believe, and
make it nmore conpetitive for the current students.

If you don't have 22 people to scrimmge in
field hockey, you're at a huge disadvantage. And
sonetines that has happened at the University of |owa.
If we had just a few nore schol arshi ps, we could
i ncrease our squad to 25 to 30 people. | would
absol utely advocate that.

M5. DEBORAH YON And al so at the sane
time not carry the burden of adding a new sport with a
new coach and all that comes with it.

M5. CHRISTINE GRANT: It's a very
expensi ve venture adding a brand new sport, and there
are less costly ways to achi eve the sanme goal

MR STEPHEN ERBER: Both the question
and the response speak a lot to the concern | think
that | raised, and that is that at a Division 3
institution | don't even think about schol arshi ps, and

we can attract or build or develop interest by using

schol arships. | nean, we happen to get students that
generally say, hey, I'd like to do this. | want to
cone out for the team | would like to be a part of
the team
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And | would also like to say in response,
Julie, to your question, | think the issue is not that,
you know, whether or not interest can be nurtured. |
t hi nk everybody understands and agrees that obviously
interest in many different things can be fostered and
nurtured, particularly in children. But the issue is,
you know, can a school like nmine nurture that interest
to the extent that we have 58 percent of our
under graduates participating in the athletic progranf
And nmy answer to that is | don't think so.

And the only way we can get that percentage
of fermale athletes up to 58 percent is probably by
reduci ng the nunber of nale athletes.

So I"'msure an interest is nurtured, it's
absolutely nurtured, but the question is to what extent
and how rmuch can you nurture?

MR TED LELAND: Ckay. W have sone
questions from Brian and Gerry.

MR. BRIAN JONES: | would actually like
to followup on M. Erber's point there and the point
that Julie raised because | do think that his question
of interest does seemto be, as far as | can tel
baffing institutions in the courts.

The issue isn't as you suggest. It isn't so

much about whether or not we're going to allow those
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stereotype notions of interest to control, but rather
it seenms to ne that the question is one of how do we
measure the interest of it? Wat is sort of the
appropriate neasure?

I would love to get your thoughts, M.
Erber, and yours, Ms. Grant, as people who have to
actually sort of inplenent this third prong of the test
in a practical way. | nean, what should we be thinking
about? What should we be | ooking at when we exam ne
this question of what's the right denom nator as we
| ook at the interest of the question?

Ms. Grant, you had sone statistics about,
for exanple, the vast disparity between the nunber of
worren who are participating in athletics at the high
school |evel versus the nunber of opportunities that
are made available at least in the NCAA. And, you
know, a question arises, you know, for exanple, what is
the relative participation rate of nmen to wonen at the
hi gh school |evel versus the rate of fenale to nale
participation at the college level? | nean, is that
one statistic that we could use to begin to get a
better grip on how to neasure interest?

Shoul d we be | ooking at just sort of a
| arger popul ation of students who apply to coll ege and

that sort of thing? |Is that getting us closer to a
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fair assessnment of whether students are actually fully
and effectively neeting the needs and interests.

That really seens to ne to be the big
question that seens to be bugging a lot of people is
what do we | ook at to figure out whether or not we're
actually fully and effectively meeting the needs and
i nterests?

MR, TED LELAND: Your response
Chri sti ne.

MB. CHRI STINE GRANT: One of the great
advant ages of having been around forever is that | was
here in 1972 when there was really no interest on the
part of girls to participate, and the hi gh schoo
participation at that time was 8 percent. The schools
were forced to offer opportunity, and ny goodness, it's
now up to 42 percent.

I don't know when we will satisfy the

interest at the high school level. | don't think it's
been satisfied yet. | don't think it's near being
satisfied. 1In fact, | will go so far as to say we will

never ever satisfy the interest of girls and boys to
participate. W have to cut it off. There are nore
boys and there are nore girls that want to participate,
that being the case at the high school level, | think

exactly the sane as at the collegiate |evel
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Wth a pool of 2.7 million people, girls
participating in the high school level, we certainly
coul d keep addi ng opportunities at the collegiate
level. And as long as we keep offering them the wonen
will keep participating.

W don't know what the interest is, we
really honestly don't, but | would guess it's as great
as the man's for every ounce. Really.

MR, TED LEDBETTER: Any response
St eve?

MR. STEPHEN ERBER  Yes. | think that
we have the expertise and know edge to devel op an
instrunent that will measure interest in athletics on
each and every canpus in our country. And let's do
that so that the OCR can say, hey, here's the test,
apply it to your canpus. |f you cone up short, then
you have to nake sone adjustnents and nmake sone
corrections.

But that, as far as | know, is not the case
right now. And, you know, the way to neasure interest
is pretty anorphus right now as far as |I'm concer ned.

MR. BRIAN JONES: |Is your suggestion
t hough, that the pool that we ought to be looking to to
measure interest is the existing undergraduate

popul ation? |Is that what |'m hearing you say?
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MR. STEPHEN ERBER  Yeah, | would
think. Isn't that the issue?

MR. TED LELAND: W only have about
three nmore nminutes. Welcome Donna, by the way.

M5. DONNA de VARONA: | have a quick
techni cal question for Ms. Grant.

In calculating the respective proportionate
participation opportunities under the first prong, what
do you think about an adjustnent taking into account
nontraditional students? In other words, if we can
agree that nontraditional students are highly unlikely
to participate in intercollegiate athletics, does it
make sense to count themin our calculation for the
first prong?

MS. CHRI STI NE GRANT: How do you define
your nontraditional students?

M5. DONNA de VARONA: Say students over
30 years old. And that's an issue that could be worked
out and debated. And I'm sure that reasonabl e people
could establish a definition

But let's assune that we have that
definition, that type of adjustnment. Wuld it be
appropriate in your mnd?

M5. CHRI STINE GRANT: Oh, | think

reasonabl e people would be willing to |l ook at that and
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then try to determ ne, you know, what would be the
consequences were there such a policy?

M5. DONNA de VARONA: Ckay. Well, let
me ask it a different way. Let's assune that a school
has a high popul ati on of students over the age of 45.
Wuld it be reasonable not to count that popul ation for
pur poses of cal cul ating nunbers under the first prong?

MS. CHRISTINE GRANT: | think that's
sonet hing that shoul d be consi dered, yes.

V5. DONNA de VARONA: Thank you.

MR. TED LELAND: kay. W got another
mnute and a half. Bob

MR. BOB BOALSBY: This really kind of
goes to the heart of the sane issue. M. Ledbetter
nmentioned earlier, or at least | think she intinated,
correct me if I'"'mwong, that perhaps the conparison to
t he undergraduate student population is a flawed entry
assunpti on.

In the case of major athletics prograns on
our canpus, we have 700 student athletes, and a very
smal | percentage of that 700 comes fromthe student
popul ation. They are recruited to canpus, invited to
be there and such.

There also is very wide ranging differences

anong institutions. For instance, Senator Bayh's
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institution, Perdue, and Georgia Tech here in Atlanta
bot h have technol ogy engi neering, sone institutions
it's agricultural basis for their undergraduate
curriculum and therefore they don't have the 55
percent female, 45 percent nale that many of the major
uni versities around the country and liberal arts
institutions have, but instead, have a student

popul ation that may be just the reverse of that, may be
60 percent nale and 40 percent fenale.

My question is for all four of you. Should
those variances enter into this proposition, and in
your estimation, is the proportionality usage of
under graduat e student population a flawed entry
assunption? And if you believe it is, what is a better
popul ation to utilize if some sort of conparison is
required?

MS. CHRISTINE GRANT: |'Il take a shot
at it. |'ve thought about this quite a bit, as you can
i magi ne, and |'ve come to the conclusion that | truly
believe that the athletic ability is probably divided
in an equitable fashion between nmen and wonen, you
know. And if that's a fair assunption, then | think
the proportionality prong makes a | ot of sense
nati onw de.

I know that differences do exist between
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Perdue' s undergraduate popul ation, which is very | ow
for wonen, and lowa's, which is very high, but | think
as a nation as a whole we're being fair to our young
men and our young wonen if on our individual canpuses
we use the undergraduate popul ation as our test. And
I'"'m supportive of that because you have to have
sonet hing at which point you can say, okay, that's it,
we're in conpliance with Title I X

| see it as a very, very fair way to do the
cutoff point for both nen and al so for wonen.

MR. TED LELAND: W have a coupl e of
m nutes for a response to this question. Anybody el se?
Leo?
MR. LEO KOCHER: | do. | just want to

say that Beverly Ledbetter, | think she described a
pretty involved effort at ascertaining student interest
in both the popul ati on where they grew fromand all the
rest. There are student adm nistered surveys, there's
the SAT thing that | cited before, the SAT student
descriptive questionnaire. | nean, there's all sorts
of ways to do it if we want to do it.

Unfortunately, the people that designed this
three-prong test did want to do it. They just felt
let's just go with a flat out student enroll nent

nunber, and that's the way they are going to go.
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| don't think it's fair. W don't do it in
any other extracurricular activity. |'mjust not sure
why we do it in sports.

MR. TED LELAND: Any other repsponse?

M5. CHRISTINE GRANT: | would like to
say one nore thing. The bottomline is nmen still have
58 percent of all participation opportunities.

MR TED LELAND: Well, thank you. |
apol ogi ze for not -- we have nore questions and the
di scussion is fruitful, but I'Il be a sticker on the
agenda, so we need to nove to the next panel.

Thank you very nuch.

MS. CYNTH A COOPER:  Ron Galinmore. Ron
Galinore is the Senior Director of the nmen's program at
USA Gymmastics since 1994. As the nen's Program
Director, Ron oversees all fiduciary and progranmmatic
responsibilities for men's gymastics in the United
St at es.

Ron was a nenber of the 1980 U. S. dynpic
gymastics team naking history as the first African
Ameri can gymmast to achieve this acconplishnent.

Ron is a graduate of lowa State University.
He was al so voted the 1991 Iowa State athlete of the
year and recently inducted into the lowa State

University Athletic Hall of Fane.
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MR. RON GALI MORE: Thank you. | would
like to thank you, the Commi ssion, for giving ne the
opportunity to discuss Title I X and its dramatic inpact
on the sport of gymastics.

This is an issue of great concern to the
entire Aynpic conmunity in the United States, and |I'm
happy to be here to tal k about sone of the unintended
consequences of Title I X

As nentioned, | was a nmenber of the 1980
Oynpic team | becane the first African Anerican to
make the U . S. dynpic gymastics team

The followi ng year | graduated from | owa
State on an athletic scholarship and earned the athlete
of the year award.

After college | becane a coach, a judge and
a gymmastic club owner, and today, as nentioned, |I'm
the Senior Director for the men's program for USA
Gymmastics, which is the national governing body for
gymastics in the USA

I nore than anyone understand the val ue of
collegiate athletics. 1, like many ot her student
athletes, was able to fulfill a lifelong dream of
recei ving an education at an NCAA nmenber institution
whi | e conpeting as an NCAA athl ete.

| am saddened, however, by what is happening
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to Aynpic sports at NCAA institutions across America.
There is not a person that | talk to who does not
recogni ze the benefits of Title I X and the great
opportunities that have been afforded to wonen and
education in sport. But at the sane tinme, Title |IX has
devastated nmen's and wonen's col |l egi ate gymmastics in
the United States.

The way in which Title I X is enforced and
factors used to determ ne conpliance have created sone
of these devastating consequences. And | would like to
note that there is a relation to a wonmen's program
dropped shortly after the nen's had been dropped.

There is a relation to that.

From 1980 to 2000, | think some of these
figures have been nentioned, we've |ost a hundred
worren' s col | egi ate gymmastic prograns and 83 nen's
col l egi ate gymastic prograns.

There are fewer than 90 wonen's prograns
remaining in the U S today, and nen's progranms have
gone froman all-tine high point of 202 prograns in the
1970s down to just 20 prograns today.

The elinmination of these gymmastic prograns
as well as the elimnation of other A ynpic nonrevenue
produci ng sports continue to give the follow ng

negative effects. It will continue to decrease the
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number of Anerican athletes eligible for world and

A ynpic conpetition teans; it will continue to reduce
the nunber of athletes who will becone coaches, thus
elimnating quality coaches in America's youth, and
many of these coaches in the men's programgo on to
coach wonen's col | egiate programs; and it will continue
to elinmnate the opportunity for | ow incone and
mnority young people to receive quality education
through athletic scholarships in a nunber of dynpic
sports.

The interest level in gymastics is grow ng,
but the NCAA nmenber institutions are not neeting the
needs of students who want to participate in our sport.

USA Gymmastics records show that overal
participation has doubled from 1980 to 2000. Presently
over a half million boys participate in conpetitive and
recreational prograns in private clubs across Ameri ca.
And incidently, it's the private clubs in Anerica that
are feedi ng our NCAA prograns, not necessarily our high
school prograns.

This year alone after state and regiona
qual i fying conpetitions 650 boys qualified to
participate in the 2002 Junior O ynpic nationa
chanmpi onshi ps held in San Diego, California. O those

650 conpetitors, 310 were coll ege bound or within one
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year of entering the college program but with the
total nunber of athlete participation in nmen's
col |l egiate gymmastics going from1,367 in the 1981 /82
season down to 367 in the 2000 /2001 season, it's
apparent that the needs of these boys are not being
met .

This situation is very nuch the sane in
O ynpic sports such as westling, diving, track and
field, tennis, and swinmring. |'ve shown today that
this is a serious problemat the collegiate |evel, and
unl ess steps are taken by the Departnent of Education
with increased responsibility to NCAA institutions to
solve this problem we will see nore prograns
elimnated to the point of extinction

Many of you mi ght renenber Peter Vidmar, Tim
Daggett, and Mtch Gayl ord, menmbers of the 1984 A ynpic
team wi nning a historic gold nedal for the U S. you
m ght al so remenber world chanpi on Kurt Thomas. Fast
forward these nonents in our sport to the year 2002.
The col |l egi ate gymmastic progranms that devel oped these
A ynpi ans no | onger exists.

As a matter of fact, half of our 2000
A ynpi ¢ team was devel oped in coll egiate progranms. And
on a personal note, the programthat gave ne ny

opportunity has al so been elim nated.
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You have a big job to review Title I X and
make recomendations to the Departnment of Education. |
don't think the intention was to provide a law to
nmoti vate nenber institutions to drop nen's sports or to
hi de behind as they drop nen's prograns and have snal
annual budgets while they take a portion of those
budgets and create a wonen's program But this is what
happens fromthe proportionality prong of Title IX
conpl i ance, decisions to drop progranms being made in a
vacuum and no accountability for spending in place at
NCAA institutions.

I don't believe in conplaining about sone of
the problens without offering at |east two solutions or
two comments. One is, and this is real out of the box
thinking so don't -- take endangered sports, and
endangered is the key word, |like nmen's gymastics out
of the fornmula of calculating Title | X conpliance. |
know this is real out of the box thinking, but this is
desperate tinmes, and | would encourage you to think a
little out of the box when | ooking at everything and
trying to come up with some solution to our problens.

Al so consi der another prong to neasure
interest of participation in sports at an institution
i nstead of proportionality. Yes, there are two other

prongs, but they only got institutions back to
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compl i ance based on proportionality, which does not
provide an accurate neasure of who wants to play
sports.

O course there are other possible solutions
that could be directed directly to the NCAA, such as
| egislation to provide advance notice of elinination of
an dynpic sport. You know, many of ny coaches have
told ne that they | earned about their programs
elimnati on when they picked up the norning paper. |
al so believe different rules of eligibility and
exi stence should apply for sports like football and
basketball. It's illogical to apply blanket policies
for dominant sports like football and basketball to
A ynpic sports like gymastics. But 1'll save those
thoughts for a later date.

Menbers of the Conmission, | believe it's
time to take responsibility for the preservation of
men's Aynpic sports at the collegiate level. It's
time to stop pointing the finger and aski ng about are
these nale athletes any | ess inportant than those
participating in other sports? W are tal king about
t he devel opnent of our next generation of |eaders,
aren't we?

The goal of Title I X was to create equa

opportunity w thout prejudice. Cbviously this has not
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occurred, and a review and nodifications are in order
Thank you.

M5. CYNTHI A COOPER: Judith Sweet
joined the NCAA as vice-president for Chanpi onshi ps and
Seni or Wonen Adm nistrator in January of 2001. Prior
to that, Judith served as Director of Athletics at the
University of California, San Diego, from 1975 to 1999,
when she becane one of the first wonen in the nation
selected to direct a conbined nen's and wonen's
intercollegiate athletics program

Judith was elected to a two-year term as
President of the NCAA in January 1991 and was
Secretary-Treasurer of the NCAA from 1989 to 1991,
becom ng the first woman to serve in each of those
posi tions.

Judi t h.

MS. JUDI TH SWEET: Thank you, Madam
Co-Chair. If | may, | would just like to add one P.S.
to that very kind introduction

I'"ve loved sports all nmy life. As a young
girl I dreamt of representing ny high school and
college on a sport team | never had that opportunity
because there were no teans at either the high schoo
or college |evel

While | would wel cone the opportunity to
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share ny perspective based on those life and canpus
experiences that Cynthia alluded to, ny renarks today
wi Il focus on the NCAA

On behal f of the National Collegiate
At hletic Association and its nore than 1200 nenber
col l eges, universities, conferences, and affiliated
organi zations, |'mpleased to have the opportunity to
provi de the Comm ssion with coments about the inpact
of Title IXon intercollegiate athletics fromthe
Associ ation's perspective.

For those of you who may not be as fanili ar
with the NCAA as others of you are, allow ne to briefly
note that the NCAA is a nenbership driven association
The NCAA derives its authority, including all nationa
policy, entirely fromthe will of the nenbership
through the vote of institutional or conference
representatives.

The vast mgjority of decisions regarding
athl etics programs, including which sports to sponsor
or to cease sponsoring, are nade at the canpus |evel
Menber institutions have conpl ete autonony over their
programs except where the broader nmenbership has set
standards through national policy.

Allow me also briefly to describe the role

of intercollegiate athletics for wonen 30 years ago
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when Title | X was signed into law. There were no

coll ege athletic scholarships to speak of for wonen, no
NCAA chanpi onshi ps for wonen, and very few
opportunities for conpetition

In 1971 /72 a survey of the NCAA nenber
institutions showed that only 29,977 wonmen were
participating in sports and recreational prograns
conpared to over 170,000 nen, nore than five times as
many nmen as wonen.

The athletics opportunities for women were
few, and the prospects for growh were dismal. Wth
nunbers like that, it mght be fair to wonder what
col |l ege woman woul d show any interest at all in
athl eti cs.

What a difference 30 years of legislative
i mpetus, opportunity and support nake. Today nearly
150, 000 wonen are conpeting in sports at NCAA nenber
school s.

Whi | e sone individual s suggest that wonmen do
not have a strong interest in sports participation, the
nunbers prove otherwise. 1In the last ten years al one
fermal e NCAA partici pants have increased by nore than
55,000. The nunber of collegiate wonen's soccer teans
has grown from80 in 1982 to 824 in 2002.

The nunber of girls participating in sports
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at the high school |evel exceeds 2.7 million. As
opportunity has increased, interest has increased.
the 87 chanpi onships in 22 sports conducted by the
NCAA, 43 are exclusively for women, and bowing will be
added to the wonmen's chanpi onship in 2003/ 04.

And, Debbie, the Conmittee on Wnen's
Athletics has also indicated that they will |look at the
nunmber of schol arships being provided in all of our
sports. The NCAA nenbership has denonstrated a
commtnment to both men's and wonen's O ynpic sports
through |l egislation that allows the continuation of
chanpi onships in Aynpic sports even if the nunber of
sponsoring institutions does not neet m ninum
requi renents for chanpi onship events.

Clearly Title | X has pronoted opportunities
for female athletes over the |ast 30 years, but there
is much nore still to be done to ensure that men and
worren who attend NCAA nenber school s have equitable
access to athletics participation.

Al t hough wonen conprise 54 percent of the
under gr aduat e student popul ati on at NCAA nenber school s
on average, as you have heard, they account for only 40
percent of the athletics participants. They receive
only 40 percent of the schol arships, they receive only

36 percent of the operating dollars, and have only 32
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percent for recruiting budgets.

Li ke any social |egislation designed to
change the deeply inbedded status quo, Title I X has had
and still has its critics. Over the last 30 years the
voi ces of dissent have been less strident regarding the
law itself and have grown nore concerned with the
standards used to neasure conpliance.

The Departnment of Education standards
consider an athletics programto be in conpliance with
Title I Xif its student athletes by gender are in
proportion to the make-up of the undergraduate student
body or if the programcan denonstrate a history of
expanding its programto neet the needs of the
underrepresented gender or if the program can
denonstrate that it has fully and effectively
acconmodated interests and abilities of the
under r epresent ed gender

Critics argue that the focus of courts and
the Ofice of Cvil R ghts has been on a
proportionality test and that it has becone the de
facto single test used to determ ne conpliance. The
uni nt ended consequence of Title | X they say has been
the cutting of the so-called nonrevenue nen's sports in
order to get the nunmber of athletics participants for

an institution nore in line with the undergraduate
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popul ati on by gender

O hers have clainmed that increased expenses
in providing opportunities for wonen to conply with
Title I X have resulted in a reduction of spending for
men's sports. In fact, financial reports from 1972 to
1993 show that in Division 1-A for every new dol |l ar
spent on wonen's sports, three new dollars were spent
on men's sports

Before | discuss the findings of the report
on this issue fromthe United States GAO in March 2001
allow ne to share with you a nessage fromthe NCAA
executive conmittee, one of the prinmary decision nmaking
bodi es within the governnent structure and conprised of
uni versity Presidents and Chancel | ors.

In a discussion about the work of the
Conmi ssion at their neetings earlier this nmonth, the
Presi dent spoke strongly of the value of Title I X and
urged the Ofice of Cvil R ghts to apply consi stent
Title I X enforcement and interpretations in all regions
of the country.

Regar di ng deci si ons by nmenber institutions
to cut nmen's sports, this group of college and
university CEGCs noted that institutions have dropped
sports for various reasons, such as institutiona

phi |l osophy, programpriorities, finances, infractions,
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safety, lack of conference opportunities, inadequate
facilities, insurance costs, and others, but the single
nmost i nportant nessage that they wanted nme to deliver
on their behalf was this: Don't blame Title I X for
institutional decisions to cut prograns.

The President's position is supported by
findings of the GAO report. The United States Congress
i ncluded provisions in the higher education amendnents
of 1998 that required the GAO to study participation in
athletics, including schools' decisions to add or
di sconti nue sports teans. They exam ned the nmenbership
of both the NCAA and the NAIA. Anong the GAO s
findings are these: Athletics participation for both
men and wonmen have increased since 1981. The tota
nunmber of teams has increased for both nen and wonen.

Since 1992963 school s added teans and 307
di scontinued teanms. Mst were able to add teans,
usual Iy wonen's teans, w thout discontinuing any teans.

The report found that the | evel of student
interest was the factor schools cited nost often as
greatly or very greatly influencing their decisions to
add or discontinue both men's and wonen's teans.

The conclusions are clear. The decisions to
di sconti nue specific sports are nade at the

institutional level for a variety of reasons.
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If the decision is made to elimnate sports
for gender-equity reasons, it is because institutions
have chosen this path rather than pursuing other
options, not because Title I X dictates such action

The task before the Conmission is an
inmportant one. In a perfect world Title | X would not
be necessary. There would be enough resources and the
will to do the right thing and thus neet everyone's
needs. Social |egislation exists, of course, because
we do not live in that perfect world.

In the charge to this conm ssion the
Department of Education acknow edges that extraordinary
progress has resulted fromthe passage of Title I X

M5. CYNTHI A COOPER: One minute.

MS. JUDITH SVEET: Wiile we like to
think that this progress woul d have taken place w thout
Title |1 X because it was the right thing to do, the fact
is that opportunities and support for girls and wonen
in athletics are still not equitable with those
provi ded for nmen, even though it was 30 years since the
| aw was passed

Your charge appears to bear nore on the
federal standards for neasure of conpliance than on the
necessity for the law. The degree to which the

Conmi ssion can give direction to coll eges and
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uni versities in achieving conpliance with Title IX
enphasi zing application of any of the three prongs,
woul d renove the m sunderstanding that proportionality
is the only way to conply. The lawis clear, the
intent is to correct inequities.

The NCAA stands ready to assist the
Conmi ssion any way it can as you deliberate. The
ultimate test for conpliance with Title | X nmay have
been sunmed up best by an NCAA gender-equity task force
in 1992. It defined gender equity in the follow ng
manner: An athletics program can be consi dered gender
equi tabl e when the participants in both nen's and
wonen' s prograns woul d accept as fair and equitable the
overall program of the other gender. No individua
shoul d be discrimnated agai nst on the basis of gender
institutionally or nationally, in intercollegiate
athl eti cs.

As | conclude ny conments, | urge you to
consider the followi ng: Wuld participants in both our
men's and wonen's prograns accept as fair and equitable
40 percent of the participation opportunities, 36
percent of the operating dollars, and 32 percent of the
recruiting dollars? Wuld we expect that of thenf

Thank you for the opportunity to neet with

you t oday.
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M5. CYNTHI A COOPER  Thank you, Judith.

Christine Stolba is a Senior Fellow with the
I ndependent Wmen's Forum where she wites about a
range of issues, including wonen and the econony,
femnism and wonen's studies. She is also an adjunct
schol ar at the American Enterprise Institute for Public
Policy Research and a Visiting Scholar at the Ethics
and Public Policy Center, where she has witten about
bi oethics and the history of genetics.

Christine has testified before Congress on
i ssues related to wonen's wages and wor kpl ace
advancenment. Christine has been the recipient of
fell owships from Enmory University and fromthe Anerican
Phi | osophi cal Society. She holds a Ph.D. in history
fromEnory University

Chri sti ne.

M5. CHRI STINE STOLBA: Thank you

Chai rman Cooper and di stingui shed nenbers of the
Commi ssion. |'mhonored to have the opportunity to
testify on the issue of Title I X and opportunity in
at hl eti cs.

| am Christine Stolba, Senior Fellow at the
I ndependent Wonen's Forum which is a nonprofit,
nonparti san organi zati on dedicated to research and

public education on issues concerni ng wonen
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For the past ten years the | ndependent
Worren' s Forum has been tracking the enforcenent of
Title 1 X, with special focus on its inpact on gender
equity and college athletics through its "Play Fair"
proj ect .

I was born in 1973, which was one year after
President Ni xon signed Title IXinto law. At that tine
one in nine girls were playing high school sports.
Today that nunber is one in three. The expansion of
wonen's participation in athletics is a heartening sign
of social progress.

As a conpetitive high school softbal
pl ayer, | guarded lifelong benefits fromny
participation in teamsports, but when Title | X becane
| aw, wonen were 43 percent of the undergraduate coll ege
popul ation, and their mnority status was invoked as
proof of the need for the statute.

Today wonen are the majority of college
graduates, and the Departnent of Education estimates
that by the year 2009 nen will be 41 percent of
under graduates; in other words, the underrepresented
sex on canpus will no | onger be wonen, but nen.

Contrary to Title I X s original aimof equa
opportunity, the courts and the Ofice For Cvil Rights

at the Departnent of Education have enbraced equa
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outconmes in the formof statistical proportionality as
their primary neasure of conpliance with the statute.

This proportionality principle, as you've
heard, posits that absent discrimination, nmen and wonen
woul d denonstrate identical |levels of interest and
enthusiasmfor all activities, whether it's the choice
of college majors or preferences for playing sports.

Such thinking, of course, ignores nmen's and
worren' s denonstrated preferences for certain
activities, and | think it |eads inexorably to calls
for a sex quota systemin higher education.

Now, as you've heard in theory, a schoo
need only neet one of the three prongs that the Ofice
for Gvil Rights test determnines, but in practice,
however, after the First Crcuit's decision in the
Cohen V. Brown University case, the first prong has
becone, this is the phrase used by the court, the safe
harbor for school's conpliance with Title I X

But because wonmen today are the majority on
nmost col | ege canpuses, but still denonstrate |ower
I evel s of interest in playing collegiate sports than
men, schools find thensel ves caught in a difficult
bi nd.

The sol ution many col | eges have chosen has

been to cut nmen's team In less than a decade, nore
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than 80, 000 college female athletes on intercollegiate
teans di sappeared from col | ege canpuses

Bet ween 1993 and 1999 al one 53 nen's gol f
teans, 39 nmen's track teanms, 43 westling teans and 16
basebal | teans have been elimnated. The University of
Mani's diving team which has produced 15 A ynpic
athletes, is gone.

Now, supporters of statistica
proportionality in college sports have argued, and nany
of them have argued before you here today, that since
the inception of Title I X, wonen's denonstrated
interest in sports is not a true neasure of equality
because it fails to consider fenmale athletic potential
If you build it, they will cone.

Because soci ety discrimn nated agai nst wonen
athletes for so long, the argunent goes, generations of
girls internalized the nessage that they didn't bel ong
on the soccer field or the basketball court.

The fact that wonmen currently are not
turning out for sports inrates as high as nenis a
| egacy of that denial of opportunity the argunment goes.

Now, this line of reasoning obviously has
truth. Culturally, the female athlete has been a role
nmodel only in recent years. Displays of fenale

athleticismwere rarely celebrated. And doubtl ess,
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many girls never ventured to challenge the social nornmns
that saw nmen but not wonen as athletes, and they | ost
out on athletic opportunities in the process.

A simlar set of cultural assunptions
governed the | abor market for generations. But once
worren had achi eved formal equality of opportunity, as
they did with the passage of Title IX | think we have
to nove to another question. The question is is the
governnent's role to enforce anti-discrimnation
legislation or is the governnent's role to nmandate a
certain level of interest in athletics to achieve
equal ity of outcone?

| believe the intent of Title IXis the

former. | think in practice we're seeing the
enforcenent of the latter idea. WlIl, what do wonen
want ?

Nuner ous contenporary studi es denonstrate
that even 30 years after the passage of Title I X, on
average nmen and wonen still display different degrees
of enthusiasmfor sports. This obviously never should
be used as an argunment to prevent wonen from pursuing
athletics. But if you |look at the data, for exanple,
this particular set of data, it's been raised a few
times this norning, the scholastic aptitude test data,

whi ch shows that nearly twice as many nen as women say
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they want to play sports at a college |evel

Now, there's sone other nore interesting
data which | have and a few peopl e today have all uded
to cones fromthe National Federation of State High
School Associations. They do high school athletic
participation surveys and | ook at the rates of gender
breakdown, a range of extracurricular activities.

One survey done, this one was done about ten
years ago, simlar nunbers follow, shows that there is
one place where the girls are, and that's everywhere
but playing sports. They make up around 69 to 70
percent of the participants in band prograns, choir
prograns, debate teans, drama clubs, they dom nate in
journalism in speech, in yearbook, in student
governnent, and in service clubs. Boys doninate only
in sports.

So | would argue that this is wonen's choice
in action. Gven a range of options of extracurricul ar
activities, many girls are choosing other things
besi des sports. | think one of the comn ssioners or
testifiers this norning nentioned that the purpose of
col l egi ate education is indeed education, it's not
extracurricular activities. | think a lot of these
choi ces that women are making at the high school and

college level feed into future job opportunities.
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Figures for little | eague activity confirm
that observation, particularly since youth | eagues are
generally a matter of supply and denmand; teams form
dependi ng on the nunber of interested players who
register. Nationally, 2.4 mllion children, alnost all
of them boys, participated in Little League baseball in
1999. Little League softball, which has the sane
structure as Little League baseball, had only 384, 000
pl ayers, alnost all girls.

Now, | think that, as several people have
poi nted out, and this is a serious problem even when
uni versities present solid evidence of nen's and
worren' s different preferences, they often end up
nevert hel ess having to cut nmen's teans and settle
| awsui ts.

The University of Texas is an exanple. In
1993 it was the target of a Title | X [awsuit seeking
the creation of four new fenale varsity sports, soccer
softball, gymmastics, and crew. The evidence that the
university nmarshal ed from student surveys and
participation rates in intranural sports reveal ed that
worren in Texas sinply displayed | ess interest in sports
than their male counterparts

Despite this evidence, the University of

Texas settled the case before it cane to trial to avoid
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a long and potentially costly court battle, and at a
cost of one million dollars agreed to raise the fenale
participation rates from23 to 44 percent.

Attenpts by the government to nmandate
certain levels of interest and participation by wonen |
think | eads to m sgui ded standards and a deni al of
opportunity to male athletes by assunming that all wonen
have the sane degree of interest in sports as all nen
wi t hout actually bothering to consider whether this is
in fact true

Proportionality proponents reveal a
di fferent purpose, and that's social engineering.
Proportionality is not equality. Now, proportionality
proponents would in essence reject the reality of
worren' s choi ces, but they would do well to renenber
that proportionality could turn out to be a doubl e-edge
swor d.

In Cohen V. Brown, as several w tnesses this
nmor ni ng have shown, Brown University provided the court
with statistics that reveal ed that gender rations in
other prograns were al so skewed. Students
ent husi asti ¢ about dance, nusic, and dranma were 91, 66
and 56 percent wonen respectively.

Thus far, courts have not been synpathetic

to male athletes' clainms of reverse discrimnation
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But it is useful to remenber that there's a | ogica
conclusion to the proportionality principle, and that's
quotas in every arena of higher education, including
the cl assroom

Considering that nen are the mnority on
col | ege campuses today, this is not an unheard of
proposition.

Now, | understand that the Title | X debate
has no sinple solutions. Athletic directors,
adm ni strators, and students will continue to quibble
over who gets what. No one is calling for the
elimnation of Title I X, nor suggesting that its
underlying principle of equal opportunity is m sguided,
but the past 30 years have shown that the practica
application of Title I X has led to the elimnation of
equal opportunity for many nal e athletes.

I think we need to find a better way. Wth
the recognition by the courts and policy nakers that
Title |1 X guarantees equal opportunity but doesn't
necessarily guarantee equal outcones, we can return to
the original intent of Title IX

I would urge this conmission to consider
nmore accurate and innovative ways of measuring student
interest in college athletics, such as polling data and

student surveys, as well as counting sports things that
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weren't sports 30 years ago, such as cheerl eadi ng
squads, which on nany col | ege canpuses today are
actually athletic activities

Young woren shoul d have, of course, every
opportunity to pursue sports, but we should be
enforcing equal opportunity, not ideology or quotas.
The proportionality principle ultimtely is destructive
to free choice and to rel ati ons between the sexes.
think it's debasing to wonen and is wasteful of our
nation's limted educational resources.

Thank you.

M5. CYNTHI A COOPER. Open up for
questi ons.

M5. RITA SIMON: This is a sinple
question, and, Christine, you alluded to it just now
Is there a consensus about what is a sport anong al
coll eges? For exanple, you mentioned that cheerl eadi ng
m ght be a sport. |s there a consensus about that?
What about the marshal arts, is there a consensus about
the definition of a sport?

MS. CHRI STI NE STOLBA: One thing we
have seen is the enmergence of energing sports. W have
these massive equestrian teans, precision ice skating,
for exanple, is sweeping the nation. | am being

sarcasti c because we know that sone of these sports are
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obviously being created in order to fill the
proportionality. But sports change just as cultures
change with regard to the kind of sports wonen play,
and | think the Conmi ssion could do a great service in
hel pi ng guide admi nistrators by defining what is a
sport these day and what isn't.

MS. JUDI TH SVEET: There is in
fact a definition that | would like to share with you
The activity is sponsored with the primary purpose of
preparing for and engaging in athletic conpetition
against other simlar teanms. The team prepares for and
engages in conpetitions in the sanme way as other teans
in the athletic program such as receiving coaching,
conducts tryouts, engages in regular practice sessions,
and has regularly schedul ed athletic conpetitions.
Whet her national and state conference chanpi onshi ps
exist for the activity and whether the activity is
adm nistered by the athletic departnent, if the purpose
of the activity is primarily to support and pronote
other athletes, then the team would not be consi dered
to be engaged in a sport for the purpose of conpliance
under Title I X

M5. RITA SIMON: What does that do to
cheer| eadi ng?

MS. JUDI TH SWEET: There are
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progranms such as cheerl eadi ng where the enphasis has
shifted to conpetition, and they do not exist to cheer
for other teanms, but rather to conmpete based on
athletic ability.

DR. RITA SIMON:  Thank you.

M5. JULIE FOUDY: | think we're all in
agreenent. O course, we're certainly in agreenent
that we don't want to see any nen's opportunities
elimnated, and | think sonme people disagree as to why
that's happening. And, Judy, | have a question for you
about that, because when you |l ook at all the financial
figures and nunbers, especially in light of what's
happening today in the corporate market and the tal k of
fiscal responsibility, you | ook at the nunber and there
seens to be an arns' race happening with coaches
salaries, with assistant coaches' salaries, and there's
a lot of expenses that are happeni ng.

What are the consequences and what type of
limtations can we put in place to try to contain that,
or are there any?

M5. JUDI TH SVEET: Thanks for that
question, Julie. | think that there are severa
chal  enges that athletics adm ninstrators faced.
spent 24 years as a Director of Athletics and went

t hrough successive years of budget cuts when California
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was in a severe financial circunstance

We had to make hard decisions, and those
decisions were to try to generate additional resources
to maintain our broad-based program but we had to
reall ocate our resources to take care of our prograns.

We never dropped a sport with the exception
of replacing wonen's field hockey with wonen's wat er
Pol o because on the Wst Coast there weren't any teans
for us to conpete against in field hockey and we saw
wonen's water Polo as a grow ng sport.

The question with regard to the arnms' race
is one where institutions are constantly calling for a
| evel playing field, and if one institution detern nes
that they need to be conpetitive based on salaries that
are offered at another institution, then we continue to
escal ate that conpetitive arnms' race

There is no such thing as a | evel playing
field, and | think we need to acknow edge that. There
are all kinds of things that enter into whether a
institution can be conpetitive. Certainly the
resources they put into a programare one factor, but I
believe the quality of an acadenic programthat you
of fer, your location, there are a nunber of other
things that determ ne whether you are going to be

conpetitive
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I think we need to be realistic. If we
continue to increase our expenses at the rate that we
are right now, we're going to go broke. W just can't
continue to do that. So we need to use good sense. W
need to be rational and reasonable as we | ook at what
we're doing within our athletics programs and make sone
of those hard decisions, that the quality of
conpetition is really not going to be dininished if we
don't follow sonme of the practices that are currently
in place. And it takes everyone's best efforts. And
woul d hope that the chief executive officers on our
canmpuses will play an inportant role in naking that
happen.

MR TED LELAND: | get to ask one. And
Christine mentioned this a little bit in terns of the
blame that Title I X gets for dollar problenms and
athletic problems. But many times there are people
that have asserted that it's really the escalation in
the men's prograns' costs per student athlete that
cause a financial burden

Three dollars nore are spent on nen's for
every one dollar spent on wonmen's during the period of
time as has been said. The NCAA is not a reasonable
ally if we're going to -- not an effective ally if

we're going to limt the escalation costs. The NCAA
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has tried time after tine to limt the escalation in
the cost of running an athletics programon any canpus
and has been ineffective in being able to do that,
woul d you agree?

M5. JUDITH SWEET: 1'll agree with
that. |In fact, I'll date nyself. M involvenent with
the NCAA there has been at |east three special
comm ttees put together on cost contai nment or
somet hing of that nature to propose |egislation that
woul d in fact put caps on certain expenses for al
menber institutions, and those pieces of |egislation
have not been supported, and | believe it's because of
institutional autonony. But | think if we are
i ndividual s of good will, we need to look realistically
at what's happening as far as expenses in college
athletics, and we need to work cooperatively to find a
way to keep those expenses at a level that will allow
for us to support both our nen's and wonen's prograns.

MR RON GALIMORE: |'d like to make a
comment on that. |It's very true that sone of those
concerns do exist, and | see that steps are being taken
in order to try and correct sone of that.

The thing that concerns ne is over the past
eight years in working with the USCC particularly in

of fering conference grants to universities that have
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men's gymnastic programs, we had at our access 1.5
mllion dollars and were turned down by nany
conferences that woul dn't accept the noney because they
didn't have the sanme anount of noney to spend for a
worren' s program They were still trying to neet the
proportionality issues.

And so there are concerns on that also. And
it saddens ne that we can't give away noney in order to
try and hel p certain prograns.

MS. CARY GROTH: | appreciate you
bringing up that point because | think those nonies are
very valuable to conferences and institutions, but
unfortunately it's also needed to support those sport
teans, and as an Athletic Director it's not just the
direct cost of the sport, that is a challenge for al
of us, it is the athletic support and training and so
on and so forth.

And, Judy, | want to acknow edge your
conment about the reason that sports were dropped.
Unfortunately our institution was in that position this
year, and it was strictly a financial decision, yet the
publicity really was around Title I X. And
unfortunately every tinme that happens, it's another
bl ack mark against Title I X. And a very uneducated

society about Title I X then puts the blane on wonen's
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sports. So | appreciate that point being brought up

MS. DONNA de VARONA: Yeah, Judith, Ron
and Christine, both of us have been through this. |
was on two A ynpic teans and never conpleted for a high
school teamor a college team never got a schol arship.
And | think it's a sorry place that we've conme to that
this has been so politicized. And Title I X is always
bl anmed when a nmen's minor sport is cut when there are
resources and we are a very rich nation and we are very
creative.

And when you nentioned, Ron, thinking
outside the box, | would hope that you could give ne
some nore thinking outside the box. You did nmention
Ron, that when the nmen's sports teanms were cut, wonen's
sports teans were cut, and it seens to ne that your
sport is an endangered sport just |like some men's
swi mri ng prograns and water polo prograns. Both of
you, do you think there's -- or all three of you, could
you respond, do you think that there's any way the NCAA
could finally reach out to the i ndependent sports
govern bodies in the Aynpic cormittee and that this
commi ssion could in any way direct those groups to cone
together so we could think outside the box and help
facilitate, for instance, in gymastics if they are

going to cut a programthat there's a tine announcenent
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that they are thinking of this so that those in
gymastics can endow their like they did with water
pol o at UCLA?

Is there a way in which, Judith, we could
really get the institutions to -- there are 40 nmen's
basket bal | coaches that make over a million dollars a
year. |s there any way we could stop this and help
peopl e be nmore fiscally responsible and think outside
t he box?

MR RON GALI MORE: Well, USA gymastics
has al ways been there as a resource for any institution
and woul d | ove the opportunity to try and work with any
institution on keeping sports.

You know, in talking a little bit about the
woren' s i ssue, wonen's gymnastics is not one of the
sports that people are adding, you know. They are
addi ng sone of the other sports that have higher
nunbers. And when you drop a nen's program as
mentioned, a lot of the gymasts that participate in
that program go on to be coaches

So we have an interest not just fromthe
men's side, but also fromthe wonen's side. | would
like to do anything possible to do that.

So we woul d wel cone the opportunity to sit

and visit and try to be creative on finding solutions.
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MB. JUDITH SWEET: 1'Il try to
answer both of your questions. The first one in
regards to working with USOC, you may be aware that the
USOC sponsored a conference in Indianapolis to address
the declining Aympic sports in which several of us
fromthe NCAA participated, and at that neeting, it was
determ ned that we would work together to try to
identify ways that we can support O ynpic sports and
mai ntain both our men's and wonmen's broad- based
progr ans.

Your second question about salaries is one
that is an institutional decision at this point, and
until there is some nmeans for institutions to do other
than what they are doing right now or there is sone
mandate, | believe that the salaries will continue at
the level that they are and probably increase.

MS. CYNTHI A COOPER  Anynore questions?

MS. DEBORAH YOW | have just a point
of clarification. | believe this is accurate, Judy.
When we talk in this venue about schol arship dollars,
think it's inmportant for our audience to understand
that we're not tal king about annual aid dollars al one;
in other words, the NCAA maxi mum nunber of schol arshi ps
that can be provided. W're talking about the annua

aid that's provided, plus sumrer school, plus fifth
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year aid. And that is in nmy estimation a great part of
the disparity of the percentages.

I"mnot sure howto delicately say this, but
at | east on our canpus our wonmen don't need fifth year
aid as often as the men. So it is a nondiscrimnatory
reason, nor do they need sumer school aid as often as
our men.

Every Septenber | neet with the coaches and
encourage our wormen to send their athletes to sunmer
school, and they look at ny dunbfounded. They cone
back to me individually and suggest they don't need
Debbie to go to sunmer school. They are on track to
graduate. W want a break fromeach other. W have
pl ans for our summer.

| can't say that about a nunber of our nmale
athletes. They in fact occasionally do need to be in
summer school and do need financial aid in the fifth
year. So | just think that we need to keep that in
m nd that the statistics can be sonmewhat deceiving
wi t hout one acknow edgi ng or recogni zi ng that those
nondi scrimnatory factors are part of those nunbers.

M5. JUDI TH SWEET: | think |
mentioned earlier the Cormittee on Wnen's Athletics
has indicated that they are going to | ook at the

schol arship provisions, and | would be happy to share
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with them your comrents. And this is an opportunity
for review of scholarships in the total picture

MR. RON GALIMORE: | just wanted to say
in closing, and | know that we have said that we are
completely excited about all the opportunities that are
being afforded, but there is an issue here and there is
a problemand we do need to try and do sonething to
nmotivate institutions to do sonmething different.

Ri ght now, presently the way the things are
set up with the proportionality problemit's to
motivate to drop nen's sports, and things do need to be
reviewed. W do have a problemthat needs to be
addressed here as the NCAA deci des whet her or not they
want to work with NGB's on this situation

So | hope that the Commission will take al
the informati on and | ook at everything and try and nmake
sone good decisions so that we can all work together
I"mjust concerned as tinme goes by and we try to get
the right parties together that we continue to |ose
sports, and we don't have very nmany |left.

MR. TED LELAND: Thank you. The three
of you, plus all the presenters, to rem nd everybody up
front here and the presenters, you're all welcone to
attend lunch. We'd love the presenters to join us if

you would. And we will readjourn at 2:00. And the
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roomw || be | ocked, and we will open it back up at
1:50, so if you want to | eave sone nmaterials in here,
pl ease feel confortable.

Thank you.

(Lunch recess).

MR TED LELAND: |f you could bear with
me for a second. | thought we nade great progress this
nmor ni ng, and we nade even better progress when we were
able to keep to our agenda and di scipline both
ourselves and the presenters regarding the tinme
constraints that we've all agreed to.

So what we have planned for the next three
hours is we will adjourn at 5:00. CQur intentionis to
take as nuch public testinony as we can in the next
three hours.

We have asked people to register and then
al so sign in today, so we will begin at the top of the
list the first person to register and sign in and go
t hrough those people as quickly as we can.

We have al nost 80 people who have asked to
speak, so we have a waiting list. So what we would
like you to do is Iimt yourself to three to five
m nutes. At the end of four mnutes either Cynthia or

I will say -- when you start, the green light is on
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At the end of four minutes -- that's this little thing
right here (indicating). Then the -- I'mlearning this
as we go. At 4:30 the yellow Iight goings on and then
the red light goes on at five ninutes.

So if everybody could just show respect for
one anot her and one another's opinions to make sure
that you abide by that tine frame, it would be
appreci ated by everyone.

Ckay. And Debbie is telling ne we will turn
the m crophone off immediately follow ng that.

And what | will ask people to do is Cynthia
and | will ask you to cone up in sets of four and wait.
And Debbie Price here fromthe Departnent of Education
to ny left, who's Executive Director of the Comm ssion
will sort of keep track of the light and the timng
And hopefully we can have as nuch great dial ogue this
afternoon as we had this norning. Certainly, as we
said earlier this norning, | see a | ot of new people
here.

We are all proud to be on this conm ssion
We are committed to listening to not only experts in
the field, but the general public. People have a
concern about equal opportunity in athletics, and so
we're very excited to serve and very excited to hear

what you have to say.
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So the first four people up. Again, a five
mnute time linmt. dar Anderson, Sam Bell, David
Rodri gues, and Al an Fecteau, if they would conme up, and
Cl ar woul d begin.

MR. CLAR ANDERSON: Thank you for
giving me the opportunity to speak to you and
greetings. Lord, | don't envy your job of trying to
figure out this dil ems.

My name is Car Anderson, and |'mboth a
proponent of Title I X and an advocate for it to be
revised to ensure that it fully enhances the
opportunity for both nale and fermal e athl etes.

My experience may be nade because | ama
proponent of Title I X and a victimof the unintended
consequences of Title IX. Wien | westled, westling
was dropped at Auburn University after ny freshman
year. Also, |'ma westling coach at Duke University,
where they offer no athletic schol arshi ps.

First | would like to give you sonme persona
history of why I'ma proponent of Title I X. M nom and
dad raised both nmy two brothers and sisters and | in
Upstate New York, and ny nother was a P.E. instructor
and a coach.

I can renenber vividly the difficulties ny

nmot her faced while she attenpted to provide the best
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experience possible for her young female athletes. |
know she spent nuch of her own nobney to augnent or
totally underwite her female teanms. She often had to
transport the young ladies in our famly car to various
events as well as purchase balls, tinmers, et cetera.

She also had to arrange to use the
facilities after the male sports chose what tinme they'd
use the sports and when they wouldn't use the sports.
This was a travesty, and |I'mglad that young | adi es get
nmore opportunities to play and train for their sports
t hese days.

And | also greatly appreciate the
opportunity to participate in sports. Looking at ne,
you can tell | was not predisposed to play basket bal
or westle. | chose to westle, or you maybe coul d say
westling chose ne. There are not many sports
avail abl e for those genetically deternmined to be
shorter, slower, et cetera, for westling is by design
intended to give opportunity to those of various
wei ght s.

In high school westling there are 14 wei ght
classes and in collage they are 10 wei ght cl asses.

Thi s guarantees just about anyone the opportunity to
participate. It attracts the nost diverse range of

peopl e of any sport, | believe.
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The lighter weights have Asians, Hi spanics,
African Anmericans, and Caucasi ans and have done very
well in the sport of westling while those of many
religi ous backgrounds and many different countries al
train and conpete and share common experiences with
wrestling.

There are not nany other sports where you
can have a six foot four and a five foot five westler
square off in a national finals match, and the sport of
westling is being dissemnate by all the ill-intended
many consequences of what | believe to be the w ongful
inmplication of Title I X

I westled ny freshman year of college at
Auburn. It was a great school with a very strong
westling tradition. Tom M I kovich, the head westling
coach, had for three years pronmised to be in the top
ten.

In nmy freshman year we were ranked seventh,
placed ninth in the national tournanent, and | was a
freshman Al American when we found -- and we had two
other Al Anmericans on the team recruiting classes
ranked number one in the country, and we were all
excited about that potential and the dreans there.

But these dreans were all dashed when we

found out late in the sumrer that Auburn wasn't going
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to sponsor westling anynore, but would honor the

schol arships offered. oviously no true athlete
competes just for the scholarships. So the team was

| eft without any guidance or help to try to find

anot her westling home before the wi ndow of opportunity
was cl osed.

Ironically, the westling team was the nost
successful athletic programon canpus and nost |ikely
the | east expensive scholarship team |t made no
sense. Fortunately for ne | was able to transfer that
year and pursue ny dream of being a national chanpion
but many of ny teammates had to stay another year
before transferred or were shed or forced to forego
their dream

Now for sone general observations.

It seenms ironic that in this public forumwe
have two groups of people that are basically both for
Title 1 X, but many of nmy team-- |I'msorry, and is
fighting for nore opportunity to participate in sports.
It is a shame that it has to be so adversari al

I can't imagine that either group wants the
other side not to have a fair and equitable chance to
pursue athletic dreans at the university level, but |
do know that over 300 NCAA westling prograns have been

dropped since the inplementation of Title I X
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| don't blame the other side for this dem se
of opportunities for so many young nen, | just want you
to know that westling is a growing sports and it ranks
bet ween probably the fifth and sixth nost participated
sport at the high school level. However, supposedly
for 100 high school westlers there's only about one or
two opportunities to conpete at the college |evel
This isn't scholarships, but just a spot on the team

I have witnessed the tears in a young man's
eye when he was told he could not even practice with a
team because roster limts that are inplenmented to
comply with Title I X

If we | ook at the bigger picture, | think
our society as a whole would say there's no need to be
this conflict between men and wonen over opportunities.

MR. TED LELAND: That's tine. Wuld
t he speaker please repeat your nane into this because
we are keeping a transcript of these testinonies.
MR SAM BELL: M nane is Sam Bel |

I"'m President of the United States Track Coaches
Association. And to give you a little background,
coached high school grade years at the university |eve
for 40. I1'mstill standing.

The first eight years as a high school coach

I coached football, basketball, track, and one year
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coached westling. And ny first job I taught American
and rural history of problens in denocracy, freshman
English and, of all things, girl's P.E. so | had a
little experience at that.

The | ast 16 years of ny coachi ng experience
was coachi ng a conbi ned program of nen and wonen. And
just as an aside, | will tell you that our budgets were
exactly the sane with the exception of the fact that
men' s equi prent sonetinmes cost nore. Wen you have a
heavi er shot or a heavier javel or a heavier discus,
you pay nore for it.

I want to quote froman article which
appeared in the Los Angeles Tines. There are few
scenes nore heartbreaking in sports than a coll ege
coach having to tell his players that their team has
been elimnated so that the school can conply with
Title 1 X, the federal |aw applied to gender and
athletics.

It's a cheerless drama that is played out
each year as tens of thousands of young nen have been
stripped of their progranms, schol arships, and
conpetitive hopes. Even the fabled Mghty Casey has
not hi ng on these student athletes, who have | ost not
simply a game, but their dreans.

There has | ong been an outcry to exam ne and
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yes reformthe dubious way Title I X is enforced.
School s everywhere fear that only by adhering to quotas
maki ng the roster proportional to their enrollnent can
they be safe fromthe federal government and
plaintiffs' attorneys.

But until earlier this year those earnest
pl eas were usually confined to the soon to be vacated
| ocker roonms of teans that had been cut. Now, a broad
group of coaches for many different sports is sticking
up for the nmale athletes. A lawsuit they filed in
Federal Court in January is bringing this |ong overdue
di scussion to the national fore.

Ei ght maj or sports associ ati ons have signed
on to the reformeffort and at a Senate hearing on
Title I X last nonth Secretary of Education, Rod Paige,
announced the formation of this comm ssion to study how
the law is being enforced, sports and all

Havi ng open discussion is crucial. |If the
Conmmi ssion does its job fairly, it will hear from
peopl e |ike Coach Sterling Martin at Bowing G een
State University, who saw his track team cut just weeks
ago replaced by a wonen's row ng team

In that swift stroke, the school chopped
badly needed schol arships for mnority athletes in

favor of a sport that has, safe to say, a scant
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followi ng in disadvantaged conmunities, or for that
matter, nmost communities.

Beverly Brandon's son, Barrett, |ost out
when Nebraska elimnated its nen's swimteam | ast year
and she too would like to say a few words. Turned away
by the school, she traveled to Washington a few weeks
ago with Barrett's sister, hoping in vain to tell |law
makers face to face that here were two wonen who
thought Title I X should be in fairness for everyone.

Brandon has organi zed ot her nmons too, wonen
i ke Deb Downey, whose son lost his track team and
G na |lanatteo, whose son was a quota casualty at
Gkl ahona.

Their stories give witness to the weckage
scattered at schools across the country. The UCLA swim
team scores of A ynpic nedals gone. Howard
University's decade ol d baseball teamcut at the end of
| ast senester. Kent State hockey, no nore. U Mass
gymastics, good-bye. And no, those nacho foot bal
guys are not to bl ane.

The cuts take place just as frequently at
schools that don't even have football, |ike Marquette
Uni versity where the Athletic Director had the
integrity to admit to the westling teamthat he was

cutting their programto achi eve proportionality.
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At ot her schools |ike Bucknell and Yale
teans were axed even when al ummi stepped forward,
offering to fund the entire program

But Downey and Martin and the young nen they
champion will never get the chance to tell their
stories if the National Wnen's Law Center gets its
way.

Marci a Greenberger, the head of an activist
group whi ch hel ped the Departnent of Education pass the
guota provision, declared recently that the Title I X
commi ssion was unwarranted and that this law and this
policy nust not be changed and there's no reason even
to reopen them

In the thinking of radical fem nist groups,

t he coaches, students, nons and aluns are not concerned
or caring voices that nerit attention. They are

m sgui ded, or worse, trying to return wonen to a |long
abandoned era of subservience. They are wong. And
their condescension has only nade a determni ned nother
and a fired up coach that nuch nore focused

I want to try to give you just a little bit
of a situation in nen's track and field where we had a
student who would no | onger be allowed to come out for
track with the quota system Before he left college,

he was on a world record. Broke the one-nile relay
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team
He graduated in chem stry and went to --
MR TED LELAND: Sam that's tine.
Thank you.
Davi d.
MR. DAVID RODRI GUES: My nane is David
Rodrigues. |'mjust a parent here in Marietta, Georgia

who wants to talk a little bit about the effects of
Title 1 X here in nmy state.

I'"mhere today not to spout statistica
i nformati on, not to debate who's at fault for the
elimnation of various nmen's sports. |'mhere today to
tal k about any vi ews about what has happened here in
the State of Georgia and to challenge the Comm ssion to
go out of their way in the pursuit of facts and cone up
with a solution that is fair to every citizen of the
United States.

Pl ease know that | did not say fair to wonen
or men, but fair to all citizens of our great country.
So as you listen to all the facts and figures being
thrown at you over the next few nonths, please renenber
that we as citizens here have hi gh expectations that
you will find a fair and equitable solution so that we
will neet the needs of both men and wonen.

As to the problemfor which we're here today
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-- let me back up. Let me just say this. | would like
to get a show of hands, how nmany people here are in
favor of killing Title I X? None. So |I want to know
why do | constantly hear disinformation about how we're
trying to kill Title I X

No one wants to kill it. | have two
daughters and a son. | want themto have every
opportunity, but it really upsets ne that we as
Anericans can't even get our own facts straight. Wy
is it so inportant to have a winner or a |oser here?
Way can't we just say, listen, what is the conmon sense
of Title I X? Wat was really intended?

What ot her society or what other area of
governnent do we have where we say, excuse ne, there's
not enough bl acks working for this conpany so let's
renove half the whites, or there's not enough Asians or
Puerto Ricans? W don't do that. |It's based on the
merits of who is the nost qualified for the position

We give everybody in our country a fair
opportunity to excel at what they want or desire to do,
and yet here in collegiate sports we tell young nen --
we have athletes in Georgia, westlers who will never
get an opportunity to westle because we don't have not
one Division 1, Division 2, Division 3. You nane it,

we don't have one westling programin the whole state.
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That's a shame. Wiwy? So we can neet sone kind of
quota? How do you tell a young man who's worked al
his life in high school to westle, I"'msorry, you
can't conpete in college because we don't have enough
girls conpeting.

Now, |'ve heard about interest today, about
finances. | want to know how does a programli ke
Marquette get cut when it's not even related to
finances? They paid their own way, and yet they were
cut. Wy?

I want you people to tell ne why. To sit
there and tell nme that well, we have these quotas out
there and we're not giving wonen enough opportunity,
believe we are. The opportunity is out there. And we
need to make sure that Title I Xis alive. But the way
we're enforcing it is so wong. And | just don't
understand why as citizens of this great country, why
we can't get our acts together and say listen, there's
got to be a better approach to this.

| cannot believe that when we nmake a
statement as a country no child shall be left behind
that Bush only neant oh, we're going to nake sure that
worren get ahead, but you know what, because nmen have
been in dominant positions for so long, that you know

what, they got it conming. So let's leave the little
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boys behind. Let's tell them |I'msorry, you can't
conpete. You can't foll ow your dream

I don't understand that, and that's why |'m
chal l enging this commission to step forward and find
some solutions. | don't want to hear, I'msorry, we've
got these quotas that have to be addressed here.

That's not the right answer. | need to have an
understanding as a parent. You know, what do | tel

the other boys at the school that are going up for a
sport and |I'msorry, but, you know, because-- you know,
| understand we have situations where there's 20 slots
open for a wonen's softball team 16 girls show up, and
we're told that, you know what, you can only count that
16. You can't count the 20 that were available, you
can only count the 16 that show up. But there's
opportunity there, and yet we're penalizing the young
men for that.

So in closing, ny challenge to you folks is
to cone up with a solution that so help me God, cone
January when you guys cone out with your report and so
forth I hope you guys really do your homework and nake
it a point to find out what is fair, what is conmon
sense. This is not about w nners or losers, it's not
about wonen's rights or nmen's rights, this is about

what's in the best interest of our children, because
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this rule, if it continues the way it's going in
proportionality, is going to sonehow stri ke back
eventual |y because | don't hear anyone questi oning
about the fact that there's 138 people in choir and 95
of themare girls. No one is saying, well, geez, how
cone there's not enough boys in that?

Debate team My daughter is President of
the drama club. She says, hey, out of the 20 people
there, 18 of them are young wonmen. Now, is this rule
eventual |y going to happen to the point where we say
I"msorry, but you' re going to have to cut girls out
because there's not enough guys on the debate team or

the drama club? That's where this is eventually going

to end.
So get to it, folks. Let's find an answer

here.

MR TED LELAND: ALAN

MR. ALAN FECTEAU. Good afternoon. My
nane is Alan Fecteau. | practice |aw in Habersham
County, Georgia. It's rural America. It's rura
Georgia. | represent a lot of drunk guys in jail and
pregnant woren. |'mup for Juvenile Court judge. But

I wanted to show up today because there were six
pl ayers on a team there was no dribbling allowed, and

the rules were a lot different.
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Several decades before the passage of the
law that we call Title I X today ny nother played high
school basketball in the 1930s in the rural Kansas
village of Miscotah, Kansas.

Now, at that tinme Miscotah maybe had a
popul ati on of about 500, and that's if you counted al
the goats and the cows, and there was no electricity in
Muscot ah, Kansas in the 1930s. So given those arguably
austere conditions, | think it's safe to say therefore
that girls like ny nother chose to play basketball for
reasons other than a desire to engage in sone sort of
active left wing political defiance.

If you have political worries about ny
nmot her, then you can stop worrying now. It just sort
of seened like the thing to do at the tine.

Now, ny nother played ball back then because
she enjoyed conpeting, she enjoyed testing herself, she
wanted to be good at sonething. Now, there's no reason
to believe in ny view that the sane notivations do not
exi st anong young boys and young girls alike today.

Now, in any case, one may reasonably believe
that ny nother did not need Title I X or help from
guardians of Title I X |ike the Wnen's Sports
Foundation to help her in ternms of naking her decision

to play ball, but she nmade her decision pretty nuch al
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by hersel f.

I know she woul d have very nuch appreci at ed
alawlike Title I X being on the books back then to
preserve any option she may have enjoyed to enhance her
education. M nmother did not attend coll ege despite
havi ng been a national nerit scholar in high school due
to the lack of fanmily funds

She had an ol der sister and a younger
sister, and back in those days the older sister went to
coll ege and the two younger sisters didn't go the
coll ege. That was the quota system back then. That
was the private sector quota system

So in terms of all this chatter we hear
about Title I X being a systemof quotas, | just am
somewhat puzzled by that sort of logic. There are two
other ways to conply with Title I X, as everybody here
knows, other than the proportionality standard.
Everybody tal ks about proportionality and quotas.

There are two other ways to conply, the history of
progress standard, and the interest and abilities
standard. They are not based upon nunbers, they are
based upon words, and all you have to do is hit one out
of the three. The NBA used to have three to nmake two.
This is even better. This is three to nmake one. |If

you can't hit one out of these three, then you don't
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deserve to be in the business of college athletics in
my opi ni on.

Now, let's take a |ook at the criticismthat
we see so far. W see talk about quotas on
proportionality. W also see the other two standards,
hi story of progress and interest and abilities. W
don't |ike those because they have got vague words in
them that we don't know what the neaning is. So we
feel like we're forced into nunbers because we can't
interpret the words. So we seemto be agai nst nunbers
because they are nunbers, and we seemto be against
wor ds because they are words.

| don't know what we have other than nunbers
and words. W can't wite a |aw without some kind of
standard. |It's going to be a nunerical standard or
it's going to be a verbal standard, but it's going to
be some kind of standard. And it just seens to ne that
if you say that you're for Title I X but you're agai nst
all the regulations, that's kind of like saying I'mfor
swi mmi ng but |'m agai nst sw nmm ng pool s, oceans,
rivers, |lakes and everything that allows you to swim

So | just have a hard tinme taking seriously
the opposition to this |law and the standards that have
been adopted across this country. This is not one we

can blame on the Ninth Crcuit in northern California.
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The entire country has voted the same way coast to
coast on this law It's a good law, it's a fair |aw,
it's aflexible law, and it doesn't hurt nen.

Georgia and the SEC are the best in the
country in wonen's sports. | think with all due
respect, | know you're fromall around America, but I
woul d argue that the SECis the best in the country in
wonen's sports, and at the University of Georgia, |'m
most familiar with that place, we have not dropped a
men's sport in 20 years, not dropped a nen's sport in
20 years. It was nmen's westling that we dropped wth
all due respect to the westler that was up here
before, and this guy has westling, he's involved in
t hat .

I would point out that at the tinme that
Georgia dropped westling, it was the era of the Gove
City decision when the athletic associations were not
covered by Title I X, they had been divorced fromTitle
I X, and so they were not forced by Title I X to drop
men's westling at Georgia. | don't know about Auburn,
he can speak to Auburn better than ne, but | know at
Georgia Title I X did not force the closure of nmen's
westling. And that's the last nen's sports that's
been dropped. W' ve added wonen's soccer, we've added

worren' s softball and we've just added wonen's horse
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j unpi ng, equestrian.
My tine is up. God bless you.
MR. TED LELAND: | was with you unti
the SEC comment.
M5. CYNTHI A COOPER |If we could have
the next four people stand. And forgive ne for ruining

the nanes. Dziedzic, Brian Spradlin, Ti Timmey, and

Bet h Bass.

MR STAN DZIEDZIC: M nane is Stan
Dziedzic. |1'mthe President of the U S. Westling
Association. As a westler, | was an NCAA chanpion, an

A ynpi ¢ nedalist, a world chanpion. As a coach,
coached at Mchigan State University and |later the U S
A ynpic teamin 1984.

Currently | manage the sout heast region for
Littman Brothers. As a President of NGB whose wonen
will be added to the 2004 O ynpic ganes, and as a
father of four, three of whomare wonen, |'ma
proponent of Title I X

What | pose is using enrollnent as a
measuring tool for determining whether there's
di scrimnation by gender. Enrollnent neasures the rate
of students attending college, but not necessarily
their interest in athletics.

In 2001 our research shows that there were
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8,414 NCAA teans for women, 7,832 NCAA teans for nen.
Despite that 582 advantage for wonen, according to our
statistics, there were approxi mately 209, 000 nen

athl etes and 151, 000 femal e at hl etes.

Looking at enrollnment rates by gender, this
means that we either have to add 60 sonme thousand wonen
athl etes or reduce the male athletes by 60 sone
thousand. The Wall Street Journal did a sinmilar
anal ysis in today's paper and cal cul ated the nunber to
be 77,000. Whatever the nunmber, it's a lot.

To put that in perspective, there are 59, 958
mal e athl etes conpeting in westling, sw nming, track
and field, gymastics, soccer, golf, and rifle
conbi ned. The thought of |osing that nmany positions is
frightening, not to nention what it would do to our
A ynpic effort.

Anot her offshoot to neet the proportionality
is to create denand. The Wall Street Journal recently
i nvestigated the trend and gave exanpl es of how coll ege
rowi ng coaches were recruiting fenal e athletes who had
never participated in the sport, nor had shown interest
in the sport before.

In 2001 the National H gh School Westling
Federation figures showed that there were 2,539 femal e

hi gh school rowers while the NCAA showed 611, 000. That
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means there are 2.41 spots for every fenale high schoo
rower.

In westling, for every 41 westlers there's
one spot in college. W ought to be able to do a
better job in balancing that ratio. 1In the last two
decades coll ege westling programs have fallen from 363
to 250 for a variety of different reasons, not al
because of Title I X, but certainly for sone.

Finally, | would Iike to urge the Conmni ssion
to broaden what activities are considered. | cannot
di stinguish the athletic conponents of rifle, bowing,

archery, equestry and golf from cheerl eadi ng, dance and

band.
Thank you.
MS. CYNTHI A COOPER:. Brian Spradlin.
MR BRI AN SPRADLIN: Good afternoon
My nane is Brian Spradlin. | didn't originally plan to

speak, but after hearing sone of the comments this
morning, | felt that my thoughts as a parent may have
sone rel evance

I coach a westling club that caters to kids
fromthe age of 5 to 18. Last year | had five girls in
that club, and they participated. | have four children
currently living at hone. The two youngest are boys,

and they are involved in a westling club with ne.
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They have achi eved sone anmount of success in
Georgia and a little bit nationally, and both expressed
a desire to be able to westle in college.

Westling is sonething we do together as a
famly, and we love it. M two daughters, who are 15
and 17, have played sone soccer, and after watching
Ms. Foudy play on TV a couple of years ago, | have to
say as a famly we were very inspired to see the
worren' s team and the success that you had.

As a result of that, they decided, hey, we
want to go to soccer canp. | sent themto canp, 350
bucks a head. Ckay, being a coach, when they cane
hone, | was all charged up. | was |like okay, we have
sone skills, we've learned sonme drills, let's go do it.
Cone on. It's sumer now. By the tinme next spring
rolls around, you'll really have those down and will
put a hurting on the conpetition

Basically after three or four instances of
me trying to get themto do it, they told nme to quit
pi cking on them and | eave themalone. | say that --
those are ny two daughters. This is ny persona
experience. Four kids, two of them they kind of I|ike
soccer, but to them soccer is nore of a socia
occasi on, whereas ny boys, they already have a goal

In Iight of the discussion concerning |eve
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of participation anmong fenmales, ny own fanily
experience, one man's experience cane to mnd, the

t hought that ny sons could be denied the opportunity.
And that's what | see on the wall here. | think that's
what we're tal king about is opportunity.

W want all our kids to have the
opportunity. The ring is there. |f they want to junp
up and get it, let themjunp up and get it. |If they
choose not to get it, let's don't say, you are not
al l owed to have that opportunity because these over
here don't want to junmp up and grab that ring. There's
sonmet hing i nherently wong in that. | think we all
know t hat

I love ny girls. | want themto have every
opportunity, but | don't want ny boys to be denied.

Thank you.

MS. CYNTHI A COOPER  Thank you very
much. Ti Ti mey.

MR Tl TIM\EY: GCood afternoon. M
nane is Ti Timey, and |'m addressing the council as
both a parent and an advocate of the sport of basebal
both at the high school and collegiate |evels.

I'"'mfrom Canmden County, Georgia, which is in
t he sout heast corner of the state, and |I'm President of

the hi gh school baseball booster club
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Now, as a parent of one boy and one girl who
equal ly participate in athletics, |I'ma very strong
advocate of Title I X. However, the way in which the
law i s being enforced not only inpacted ny persona
life, but also the sport which |I've grown to |ove.

Now, ny son started baseball at the age of
5, and you can all appreciate how nuch effort it takes
to take a kid fromage 5 all the way up through high
school ; you know, hundreds of nmiles of travel, hundreds
of pitches thrown in the batting cage, a | ot of nopney
spent to get himthrough the high school |evel

He grew up watching players |ike Roger
Cl enons and Robin Ventura and the college world series
and dreaned of playing D vision 1 baseball

Well, on May 25th of this year his dreamin
Di vision 1 baseball was shattered when Howard
Uni versity cancel ed their baseball program because he
was offered a full scholarship. This cancellation cane
both swiftly and w t hout warning.

Now, the university's position was a | ack of
facilities was the reason for why the program was
cancel ed. However, at the same point in tine that
basebal | was canceled, nen's westling was cancel ed and
a fast pitch softball teamwas started for wonen.

Now, the parents of the baseball teamwere
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rat her upset, as you can inmagi ne, so they got together
with the City Parks and Recreation Departnent right
across fromthe university, and they set up a dea
where they woul d receive a baseball field with all its
anenities, press box, dugouts, the whole works.

When the university was addressed with this
potential solution, the response was, hey, that's al
wel | and good. W appreciate the effort you' ve gone
to, but we don't have a basebal |l program

It was nmentioned earlier this norning that
the I aw shoul d be rational, responsible, flexible.
When | think of the way the law is being enforced,
think of words like anbiguity, misinterpretation, and
i nconsi st ency.

Now, schools are enforcing the laws in
di fferent manners based upon their specific situation
| was al ways under the inpression that if we enacted a
| aw that they were supposed to be applied and
i npl emented equally to all.

One specific exanple that | can think of is
an earlier speaker addressed the investigation into the
Georgia high school athletics and that the GHSA was
going to tackle this, quote, disparity in athletics in
the State of Georgia. And to sone extent this was very

true, there was a great disparity.
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However, the way in which the schools are
beginning to deal with this situation are very
different. Sone of them are attacking booster club
money. Now, can you picture yourself as parents
rai sing nmoney for your specific sport and then being
told that you have to give half of your funds to a,
quot e, equivalent wonen's fast pitch team and they are
not going out and raising the noney.

Now, that's a heck of a situation. Al |
ask is that when you look at this entire situation, to
just be fair. That's all | ask

Thank you.

M5. CYNTHI A COOPER: Thank you very
much. Beth Bass. You're not Beth.

MS. ERI N SPENCER: That's right. M
nane is Erin Spencer. |'mspeaking in lieu of Beth
Bass today and she's going to speak for nme tonorrow
I's that okay, because | cannot attend tonorrow?

M5. CYNTHI A COOPER  That's fine.

M5. ERIN SPENCER: Thank you, Madam
Chai r.

My nane is Erin Spencer. |'mwth Spencer
Managenment Partners, and, interestingly enough, | used
to work with Stan Dziedzic. And I'man advocate of

Title 1 X as an athlete whose |ife has been changed by
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at hl eti cs.

Last year | attended the opening cerenonies
for the Atlanta girls' school and the speaker was
Gennetta Cole from Spellman Col | ege. Her opening
statement was "I believe in wonen.” And as | |istened
to her, | realized that | believe in wonmen too, which
is why | believe in Title I X

I went to an all girls high school and
therefore was in an environment where girls were
Presi dent of the class, heads of the student council,
and captains of the sports teans, and | thought this
was the norm | thought this happened everywhere.

When | went to college, | received a tennis
schol arship to Duke University as a nationally ranked
tennis player. Not only did tennis help ne finance ny
education, but it has hel ped nme throughout ny career in
busi ness.

Af ter business school, when | went to work
on Vall Street, | played tennis with John Goodfriend,
the Chairman of Sol onon Brothers, as a first year
associate. | was nothing and | was getting recogni zed
by the Chairnman of the firm

When | worked at Bane and Conpany, | played
tennis with Bill Bane. Bane and Conpany is one of the

top strategic consulting firns in the country, maybe
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even the world. | played tennis with Bill Bane as a
first year associate there.

I never woul d have been recogni zed by these
people had it not been for ny tennis ability. At every
maj or firmwhere | have worked | have either played
with the Chairman of the firmor the head of the
of fice.

Pl aying in sports has nade a difference in
my life. However, | experienced the world pre Title
IX. Wen | was at Duke, | was nunber two in the ACC, |
was runner up in the ACC tournanment; however, because
we only funded one spot to the NCAAs, even though you
had to qualify for the NCAAs, and | qualified, | was
not allowed to go because Duke would not fund ny way.

Interestingly enough, no man fromthe nen's
tennis teamqualified, but | still couldn't get the
funds fromthe nen's teamto attend the NCAAs.

The reason | think Title I X is so inportant
is that it gives wonen the opportunity to achieve the
goal s that boys and nen have enjoyed for decades. From
an academi c standpoint, it allows women to have the
same educational background as men and therefore
compete on an equal footing in many |ines of work.

From a sports standpoint, it allows wonen to

achi eve the sane extracurricul ar benefits as their male



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

192

counterparts. Wat are these? Higher self-esteem the
chance for paid tuition to college, alegup inlife

because they have been given the opportunity to conpete

in sports.

In 1995 Ni ke came out with a very poi gnant
ad canpaign. It contained inmages of girls repeating
the following words: If you let ne play, | will like
nyself nore, | will suffer |ess depression, | wll be
60 percent less likely to get breast cancer, | wll be
nmore likely to | eave a nan who beats ne, | will be |less
likely to get pregnant before | want to, | will learn

what it neans to be strong, if you let nme play sports.

The statistics dictate that those who play
sports are better off inlife. Since sports are
beneficial to men and wonen for so many reasons, it is
critical that we nmaintain gender equality in the
opportunity to play and benefit fromsports. If we
cannot do this, wonen will forever be playing catch-up
ina mn's world.

There are sone that oppose Title | X because
they fell that it takes opportunities away from boys.
How can girls be taking opportunities away from boys
when overall we're not even in parity. Sone feel that
the football team should be exenpt fromTitle I X

because so many schol arshi ps are necessary to field a
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football team and football is where the noney is.
Schools are afraid that if they limt footbal
schol arshi ps, they will not be conpetitive.

I have two responses to that. One, is it
fair that 40 to 80 football players should have the
chance to have their educations paid for and receive
all the benefits of sports when girls don't?

And secondly, if all schools had to limt
the nunber of football schol arships, they would all be
on a level playing field.

Let's make sure that our daughters continue
to be given the sanme opportunity to succeed in this
worl d as our sons.

Thank you.

MS. CYNTHI A COOPER  Thank you
MR TED LELAND: The next four wll be

Bob Hope, Keith Keller, Agnes Berenato, and Al an Leet.

If they could conme forward. And we'll start off with
Bob. 1'mnot seeing him Let's nove on to Keith.
MR KEI TH KELLER: Good afternoon. [|'m

here to address the Commission as a father of three
sports-nminded girls and al so a coach of a number of
their teans.

I"mcurrently a partner at Deloitte & Touche

here in Atlanta, but, as | said nore inportantly, |I'ma
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father of three girls. And | just want to tal k about
-- I"man advocate of Title IX, and | want to talk
about why it's inportant to me and nore inportantly,
why it's inmportant to my three girls, although quite
frankly, the two younger ones may not realize it yet,
but they will because you can see sone of the
attributes that they are already starting to express.
| have 15-year-old, 13-year-old, and
10-year-old girls, and the 15-year-old plays soccer
and she has since she's been about 8. M/ 13-year-old
is the tennis player of the famly, and she's been
pl ayi ng al nost exclusively tennis, a little bit of
soccer and basketbal | .

My youngest is the sports animal of the
famly. She's a good little basketball player and
soccer, but also plays baseball and tennis. So she's
and al | -sports person.

I coach the two younger ones' basket bal
teans and al so their soccer teans, and in coaching
those teans, that's where you really get to see the
benefits of what sports prograns can do for the girls.

And there's equal benefits for the boys, but
I think sonething ny 10-year-old said to ne about a
year ago. You know, we were playing basketball and her

coach said, Dad, this is really nore of a boy's sport.
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And conments like that certainly frustrate ne as a
father because | think she heard it from sonmeone at her
school. And | told her, | said, you have a good
opportunity. You have talent, and you should have the
same opportunity as the boys to excel at sport and be
successful in your career no matter what you do. |If
it's sports, that's great. |If it's sonething el se,
that's great too

But she hears those types of conmments.
think going forward -- you know, she certainly doesn't
realize what Title I X is, but going forward as she gets
ol der she already wants to start to see rol e nodels.
She wants to start putting her skills where she can see
someone that's being successful. |f she doesn't see
those rol e nodels, she's going to tell nme again at sone
point in time that this is a boy's sports, | don't want
to play it anynore. That's just not the right answer.

Al so, | believe sports for the girls as well
as the boys have a lot of other things that are kind of
side benefits. Certainly there's teamwork. You know,
coaching fourth and fifth and even seventh and ei ghth
graders like |I have been, the teamwork and the
camaraderie that's built when you play with a sports
teamis great. The discipline just fromlearning the

sport, | eadership, everyone has a different role on the
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team and they have to learn their role, and that's
inmportant. That sticks with themthroughout their
busi ness careers.

There's a | ot of disciplines and good things
that come out of being involved in sports. And
certainly, it's sonething that is, not to play it down,
has the social skills and the physical activity. The
girls get to neet each other, they get to neet other
pl ayers on the team So all that is inportant.

So overall, how does this all relate to ne
to Title I X as they get older? I'mnore involved in
being interested in Title I X and supporting it. And,
as | said, they don't really know i