Advisory Committee on Student Financial Assistance

September 18, 2000

Mr. Brian Smith

U.S. Department of Education

400 Maryland Avenue, SW 

Room 3045, Regional Office Building 3
Washington, D.C. 20202-5345

Dear Mr. Smith: 

The Advisory Committee on Student Financial Assistance is pleased to comment as required by section 491 of the Higher Education Act (HEA), on the Death and Disability regulation proposed by the Department of Education (the Department).  The Committee applauds the Department for developing policies to guard against further abuses of the loan discharge rules, as found by a recent Inspector General (IG) report, Improving the Process for Forgiving Student Loans.  We agree with the Department that the findings of this report are cause for concern and legitimate reasons for the Department to take action.  However, while we acknowledge the Department's work to protect federal funds by enforcing more stringent documentation requirements and implementing a conditional discharge period, we have some concerns about features of the policy that could cause undue administrative burden on institutions, guarantee agencies and borrowers if they are not resolved before the final regulation is published.

The Committee supports with reservation the Department's use of a conditional discharge period to better monitor discharges granted under the Total and Permanent Disability provision. While the use of a conditional discharge period appears to be an acceptable means of monitoring a borrower’s disability status and ability to earn income above the threshold limit stated in the proposed regulation, we are concerned with the potential for undue burden that its implementation may place on borrowers and institutions.  Therefore, we  urge the Department to draft the final regulation in a manner that will ease any negative effects of its implementation on borrowers and institutions. 

In addition, the Committee is concerned about the Department’s proposed provision to accept documentation from the Social Security Administration (SSA), in lieu of a physician’s certification, to confirm a borrowers disability status and determine eligibility under the Total and Permanent Disability provision. The Department has explicitly stated that the standard that an individual must meet to qualify for SSA disability benefits is not the same as the total and permanent disability standard in the proposed regulations.  As a result, it does not believe that it would be appropriate to accept SSA documentation as an alternative to a physician’s certification in all cases. As the Department has not yet reached a final resolution with the SSA, the Committee does not believe that the best interests of institutions, guarantee 
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agencies, borrowers, or the Department will be served by finalizing this section of the regulation.  We 

foresee tremendous borrower confusion as to the documentation that is necessary to qualify for a conditional loan discharge and fear that these borrowers will believe that they are in a conditional discharge period, when in actuality, they are in danger of defaulting on their loan.

Over the years, the Committee has consistently supported measures that promote program integrity in its reports and comments to regulations.  As such, we believe that the Department’s proposed provision of the Use of Social Security Administration Disability Documentation, if published without modification in its final version, will be ineffective in achieving the goal of preserving program integrity.  We acknowledge the Department's commitment to protect against fraud and abuse in this regulation.  However, we suggest that if the Department is unable to determine a measure of total and permanent disability based on acceptable SSA documentation prior to finalizing the rule, then this section of the proposed rule be excluded until this issue is resolved and the community can comment on these provisions.

As always, the Advisory Committee members and staff appreciate the opportunity to comment.  If we can be of further assistance, please do not hesitate to contact the staff.

Sincerely, 

/s/

Juliet V. García

Chairperson
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